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ASSESSMENT REPORT

Section 96(2) Modification
Supermarket, Bottle Shop and Ancillary Facilities, Station Street, Mullumbimby

1. BACKGROUND

The subject site is located on Station Street, Mullumbimby in northern NSW, approximately 15km
north west of Byron Bay in the Byron local government area. The site is bound by State Rail
Authority land to the north, the Casino-Murwillumbah railway line to the east, a former Telstra
depot to the south, and Station Street to the west (See Figure 1). The site is legally described as
Lot 1 DP 1121508 and is owned by Woolworths Limited.

Figure 1: Location of Subject Site

On 6 November 2006, the then Minister for Planning granted consent to DA 32-04-2006, subject to
conditions, for a proposal involving the construction and operation of a supermarket, bottle shop,
and ancillary facilities. The development was proposed to be constructed in two stages. Stage 1 of
the development involved:
- subdivision (2 lot boundary realignment);

construction of a supermarket with a gross floor area (GFA) of 1550m?;

construction of a bottle shop with a GFA of 250m2;

90 car parking spaces;

an on site waste water management system; and

landscaping.



Stage 2 of the development involved:
expansion of the existing supermarket by an additional 700m* of GFA to a total
development with a GFA of 2500mz;
an additional 48 car parking spaces;
connection to reticulated sewer; and
additional landscaping.

Refer to Tag C for a plan of the approved development.

The applicant for the original development application was local supermarket owners Mallams &
Edwards and the Musgrave Family Trust. Following approval of the development, the applicant
purchased the land from the State Rail Authority and subsequently sold the site (including the
development consent) to the current applicant, Fabcot Pty Ltd (Woolworths Limited).

A previous modification to the development was approved on 27 June 2007. This modification
application amended the lot boundary and the internal configuration of the supermarket.

2. PROPOSED MODIFICATION

Fabcot Pty Ltd (Woolworths Limited) is proposing a number of modifications to the original
development consent as described below. Plans of the modified development are at Tag D.

Staging

Due to the current sewerage moratorium in Mullumbimby, the approved development was to be
constructed in two stages. As discussed above, Stage 1 involved the construction of the
supermarket (to a GFA of 1850m?) with part of the lot utilised as an onsite effluent disposal area.
An area of 2134m’ was proposed to be leased from State Rail for car parking purposes only.
Stage 2 involved the expansion of the supermarket (to 2500m* GFA) and additional car parking
and was only to be constructed when connection to the reticulated sewer was available.

The supermarket size was previously limited to a GFA of 1800m® in Stage 1 as the previous
applicant (Mallams) only had a contract to purchase 7907m? of land from the State Rail Authority
to construct the supermarket, car-parking and on-site effluent disposal system. However, following
approval, a further 2,134m” of State Rail land became available for purchase. This enabled
Woolworths to expand the size of the supermarket and increase the number of car parking spaces
in Stage 1.

The modification seeks to amend the staging as follows:

Stage 1
. Construction of a 2500m* GFA supermarket (including 170m* bottle shop). The supermarket
would not include on-site meat preparation or baking, fresh seafood or chicken cooking;
125 car parking spaces;
On-site wastewater management; and
Landscaping and fencing.

Stage 2
Reticulated wastewater management;
13 additional car parking spaces;
Installation of a meat preparation area and chicken cooking appliances; and
Additional landscaping

Sewage Management

The modification seeks to modify the approved on-site sewage management system so that it has
the capacity to service the full 2500m° GFA building in Stage 1. The system proposed is a
recirculating sand filtration system and is comprised of a grease trap, two 6000L septic tanks, a
25m’ surface area sand filter, two pump wells and two holding tanks with a capacity of 35000L for
wet weather storage. A number of areas for effluent irrigation have been identified on the site
(refer to Tag D) with a total area of 1216m?.



Reconfiguration of the Site Layout, Loading Dock an d Car Parking

The supermarket building is to be relocated approximately 50m north to the northern boundary of
the site. The shape of the building is also proposed to be modified. The modification proposes a
lengthening of the building by approximately 20m to 84.6m and a narrowing of approximately 2.5m
to 37.8m.

The loading dock has been separated from the customer car park and is located in the north
western corner of the building with a separate access off Station Street. The two areas of car
parking originally approved have been consolidated into one parking area to the south of the
building. Stage 1 of the development will provide 125 car parking spaces, 13 less than the
approved development. Stage 2 will provide the 13 additional car parking spaces (making a total of
138 spaces) once areas of the site are no longer required for effluent disposal.

Grading of Car Park

As required by a condition of the original consent, the supermarket is to be raised by
approximately 1.5m above the natural ground level so that it lies above the 1 in 100 year flood
level for the site. The car park in the approved development was at grade. The current
modification proposes to grade the car park up from ground level (in the southern part of the site)
gradually rising toward the north so that, at its northern extent it is level with the floor level of the
building.

Setbacks
The front setback to Station Street is to be increased approximately 2.66m from 9.13m to 11.79m.
Access to the loading dock and landscaping areas will be located within this setback area.

The setback to the eastern boundary (adjacent to the railway) has been increased from Om to 1m
for more than 60% of the length of the building.

Landscaping

Changes to the landscaping plan have been made in order to accommodate the proposed
changes to the layout of the site. The original approval allowed for 11% of the site (1,100m?) to be
landscaped, the modification seeks to increase the landscaping on the site to 13.1% or 1314m”.

Configuration of Supermarket
Due to the relocation of the loading dock and supermarket building, the internal layout of the
proposed building has been reconfigured. A total GFA of 2,500mz is to be retained.

Signage Panels

Sighage panels on the southern and eastern elevations are proposed to increase in size. The
current proposal seeks approval for 14.04m?” of illuminated signage on the southern elevation and
10.8m” of non-illuminated signage on the eastern elevation. This represents an additional 2.04m?
of illuminated and 0.4m?2 of non-illuminated signage over the approved development.

Delivery Hours

The delivery hours of the approved development were 6.30am — 7pm Monday to Saturday with no
deliveries on Sundays. The proposed modification seeks to reduce the hours of deliveries from
Monday to Saturday by half an hour in the morning and one hour at night (7am-6pm) and include
deliveries on Sundays between 8am and midday.

Changes to Acoustic Fencing

As a result of grading the car park up to the level of the building floor level (approximately 1.2m
above natural ground level) the acoustic fencing is proposed to be lowered so that it does not
tower above ground level. When the car park is at 1.5m above the ground level, the acoustic fence
will be reduced to 1.2m in height on both the eastern and western boundaries of the site.
Therefore, the height of the acoustic fence on the eastern boundary will be between 1.2m and
1.6m and the height on the western boundary will be between 1.2m and 1.8m.



3. STATUTORY CONTEXT

Consent Authority

The Minister was the consent authority for the original development application pursuant to State
Environmental Planning Policy No. 8 —Surplus Public Land (now repealed) and is therefore the
consent authority for the modification application.

Section 96
Under Section 96(2) of the Environmental Planning and Assessment Act 1979 (EP&A Act), a
consent authority may modify consent for a development if:
- the development as modified is considered to be substantially the same development for which
consent was originally granted, and
it has consulted with other agencies that originally provided a concurrence or integrated
approval role, and
it has notified the application in accordance with the regulations,
it has considered any submissions made concerning the proposed modification, and
it has considered such of the matters referred to in section 79C(1) that are of relevance to the
application.

The Department has considered the proposed modification against the criteria, and is satisfied
that it may be determined under Section 96(2) (see Appendix 1 ).

4, CONSULTATION

4.1 Maodification Application
The proposed modification application was placed on public exhibition from 7 May to 30 May 2008
and submissions were invited. Advertisements notifying of the public exhibition for the proposed
modifications were placed in the following publications:

Byron Shire News on 8 May 2008;

Byron Shire Echo on 6 May 2008; and

Sydney Morning Herald on 7 May 2008.

The documentation was on exhibition at the following locations:
The Department of Planning, 23-33 Bridge Street, Sydney;
Byron Shire Council Chambers, 70-90 Station Street, Mullumbimby; and
Mullumbimby Library, Council’s Administration Building, Station Street, Mullumbimby.

The documentation was also made available on the Department’s website.

As a result of the exhibition 1268 public submissions were received. Of these, 10 submissions
were in support and 1258 in objection. Of the objecting submissions, 1157 were various form
letters. The balance of submissions was individual letters.

The key issues raised in submissions objecting to the proposal were sewage management,
building design and visual impact, location of the loading dock and the proposed delivery hours.

Key issues raised in submissions supporting the proposal were improved local economy, improved
drainage in Station Street and improved amenity over the approved development.

4.2 Amended Plans and Documentation

On 24 June 2008 the proponent lodged amended plans in response to the issues raised in
submissions. Due to the broad public interest in this proposal, the Department determined to
advertise these amended plans from 2 July to 18 July 2008.

The exhibition was again advertised in local newspapers and placed on exhibition in the same
locations. Those who made a submission on the original development application were notified of
the amended plans as well as those who made a submission on the modification application.

During the exhibition period, the Department received a further 869 submissions. Of these, 857
objected to the proposal, with 12 submitters in support of the proposal. As with the first exhibition,
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the objector submissions were mainly form letters (824). The balance of submissions was
individual letters.

Key issues raised in submissions objecting to the proposal were sewage management, urban
design and visual impacts and car park and loading dock design.

Key issues raised in submissions supporting the proposal were improved retail facilities, increased
product range, competitive pricing, increased parking, improved design over the approved
development and improved safety of the loading dock.

4.3 Agency Submissions
During both exhibition periods the government agencies that commented on the original
development application were notified. Submissions were received from the following agencies:

4.3.1 Byron Shire Council

Byron Shire Council's submission made comment on sewage management, building design and
setbacks and the relocation of the loading dock and Sunday deliveries. Council’s issues are
addressed in the assessment section of this report (refer to Section 5).

4.3.2 Department of Environment and Climate Change

Three submissions were received from different sections of the Department of Environment and
Climate Change (DECC). DECC suggested that a condition of consent be included to ensure
noise levels from the development are compliant with the NSW Industrial Noise Policy. Noise is
further discussed in Section 5.4.

4.3.3 Roads and Traffic Authority
The Roads and Traffic Authority (RTA) commented on a number of traffic and access issues.
Refer to Section 5.6 for a discussion on traffic.

4.4 Other letters received

It is noted that large numbers of letters were received (in addition to the submissions outlined
above) outside of the official exhibition periods. More than 250 letters were received between the
exhibition of the modification application and the exhibition of the amended plans. An estimated
500 letters were received following the exhibition of the amended plans. The majority of these
letters were various form letters that objected to the modification.

5. ASSESSMENT

The Department has assessed the potential environmental impacts and considered the
submissions received during the exhibition period of the proposed modification. A number of key
issues have been identified: these include sewage management, urban design, visual impacts,
noise, flooding and stormwater management and traffic. These issues are discussed below.

51 Sewage Management

Significant concern was raised by the public and Council regarding the proposed on-site sewage
management system. It was considered that the site did not have the capacity to treat wastewater
on-site from the full 2500m* GFA building in Stage 1. This matter had not been previously raised
by the public or Council during assessment of the original development application for an 1800m”
GFA building in Stage 1.

The Department engaged the services of a wastewater specialist, Whitehead and Associates
(W&A) to review the proposed system. As a result of the review some changes were made and
more detail provided. The issues raised and their resolutions are discussed in more detail below.
The Department considers, based on advice from W&A, that the resulting system is an acceptable
method to manage the wastewater produced and will service the development until such time as
connection to reticulated sewer is available.

The Department notes that the system will require approval under section 68 of the Local
Government Act 1993 (LG Act). The LG Act and its regulation identify extensive requirements for
applications for section 68 approval, including detailed design and ongoing monitoring and
management regimes for the system.



5.1.1 Wastewater Generation Rate

The applicant submitted a wastewater report with its modification application which designed the
on-site sewage management system for a daily wastewater generation rate of 1350L. This amount
allowed 50L per employee (a total of 27 employees) per day in accordance with AS/NZS
1547:2000 — On-site Domestic Wastewater Management. However, this amount of wastewater did
not account for a maximum number of employees (27 is an average number of employees),
wastewater generated from public toilets or wash down of the food preparation areas of the
supermarket.

In response to the Department’s concerns, the applicant revised the wastewater generation rate to
include a 250L per day allowance for a public toilet in the development. No additional allowance
was allowed for wash down of the food preparation areas as the applicant argued that this was
included in the 50L allowance per employee.

The Department was satisfied that the revised wastewater generation rate included the 50L
allowance per employee (for the maximum number of employees of 30) in accordance with
AS/NZS 1547:2000. The Department was also satisfied that an allowance of 250L per day for the
use of the public toilet is reasonable. However, it was considered that the revised wastewater
generation rate did not include a sufficient amount for the wash down of the food preparation
areas of the supermarket. The Department therefore required the applicant to revise its
wastewater generation rate to include this wash down component, in consideration of the former
Department of Energy, Utilities and Sustainability’s Liquid Trade Waste Management Guidelines
which state that retail delicatessens and butchers produce 1100L per day each i.e. a total of 2200L
per day. It was acknowledged however that the wastewater generated from the delicatessen and
butchery areas of the supermarket were unlikely to be equal to that of full retail delicatessens and
butchers and so a lesser volume would be considered.

In response to the Department’s concerns, the applicant:

- removed the in-store meat preparation area and bakery, provision of fresh seafood and
chicken cooking facilities from the development. It is noted that the in-store meat preparation
area and chicken cooking facilities will be provided in the supermarket in Stage 2, once the
development is connected to reticulated sewer;
advised that all fixtures within the supermarket will be 6 star WELS (Water Efficiency Labelling
and Standards) rated, the highest rating available for the water efficiency of a product. A 6 star
rating for tapware means that it uses less than 4.5L/min (litres per minute); and
provided a cleaning procedures document that outlines procedures for cleaning food and
general trade areas and equipment. This document proposes the use of buckets and sinks for
cleaning instead of hoses, thereby minimising water usage.

These water saving measures are used to justify the final wastewater generation rate of 2480L
(which allows 730L per day for cleaning of the food preparation and general trade areas and
equipment).

The Department considers that the applicant has properly considered the wastewater likely to be
generated from the wash down of the supermarket. The cleaning procedures document justifies
the level of water to be used for this purpose. Additionally, it is acknowledged that the high
efficiency fixtures to be used within the development will contribute water savings during operation.
As a result, a daily wastewater generation rate of 2480L is considered appropriate for the design
of the on-site sewage management system.

5.1.2 System Capacity

On advice from the Department’s consultant, the Department is satisfied that the proposed grease
trap, 6000L septic tanks and 25m? surface area sand filter are appropriate for the development.
The system also provides wet weather storage for 35,000L (or 14 days of wastewater generation).
In addition, the development will have a pump out policy in place so that, should the volume of
stored effluent approach the storage tank capacity, treated effluent would be pumped to a truck
and taken to a sewage treatment plant in the Tweed local government area. The applicant advises
that the holding tanks would be fitted with electronic volume recorders which would alarm when the
tanks are 70-80% full. Effluent would then be collected by road tanker and transported to Tweed
for disposal. The applicant estimates that pump out of treated wastewater would occur three times
per year based on the amount of storage volume proposed and rainfall intensity data from the last
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three years (which identifies times when effluent could not be irrigated). When pump out is
required a maximum of two tankers would remove the treated effluent from the site. The applicant
has nominated four pump out contractors with the capacity to service the site in this instance.

Council stated that it does not support the pump out of effluent and considers that it would be
required more frequently than three times per year (but does not provide further justification for
this statement). The Department acknowledges that the applicant’s statement that pump out would
be required on three occasions per year is an estimate, as it is based on historical data, and that
should rainfall patterns differ in the future, more frequent pump out may be required. However,
even if pump out were required on six occasions per year (double the applicant’s estimate), the
Department considers that any potential impacts of two tankers pumping out the effluent and
removing it off site is minimal considering delivery trucks will already service the site. It is noted
that these effluent management arrangements will only be required until such time as Council
constructs its sewage treatment plant for Mullumbimby.

The Department therefore considers that the system has sufficient capacity to deal with the
wastewater generated by the development. Further discussion is provided below on the size of the
effluent irrigation areas.

5.1.3 Soil Conditions

Public submissions were concerned that the site is not appropriate for on site effluent disposal as
it has a high water table. It is acknowledged that the site is low lying and is subject to flooding. The
applicant undertook a soil survey of the site which identified the soils as silty clays. Silty clays are
not an ideal soil for effluent irrigation areas. The applicant therefore proposes the removal of the
topsoil and the importation of coarse sand. This approach was not supported as coarse sand
allows little further nutrient uptake and adsorption. A recommended condition of consent requires
that the material imported to the site for the effluent irrigation areas be sandy loam or loam which
is suitable. The applicant also proposes to improve the structure and decrease the acidity of the
clay subsolil in the effluent irrigation areas with gypsum and lime.

5.1.4 Effluent Irrigation Area

The required area for effluent irrigation was updated as a result of the amended wastewater
generation rate (discussed in Section 5.1.1). The applicant calculated the irrigation area required
(based on a daily wastewater generation rate of 2480L) as 1157m°. Specialist advice from W&A
confirms that this area is adequate based on the provision of two weeks wet weather storage and
the option to pump out the effluent to dispose of to a sewage treatment plant in Tweed LGA.

The applicant proposes the provision of 0.5m — 1.0m buffers between the effluent disposal areas
and the property boundaries. Council stated that it did not support the buffer widths proposed.
W&A states that if the irrigation system is properly monitored and managed to prevent excess
irrigation, the reduced buffers would not pose unacceptable risks to human and environmental
health. Based on this advice, the Department considers the buffers are acceptable, particularly
considering the recommended condition of consent requiring effluent irrigation to cease once soil
moisture reaches 70% (see Section 5.1.5 below).

5.1.5 Compatibility with Flooding
Concern was raised that the proposed on-site sewage management system may be incompatible
with the flood liability of the site.

Under general conditions, the stormwater from the site would not run into the irrigation areas. The
applicant proposes to provide upright kerb and channels around the perimeter of the irrigation
areas to a height of 150mm. Additionally, the site would be graded to ensure that stormwater flows
away from the irrigation areas.

During flooding or rainfall the site would not be irrigated. Soil moisture sensors would be installed
as part of the system and would not allow irrigation of the treated effluent when the soil was close
to saturation. The applicant proposed to stop irrigation once soil moisture was at 90%. W&A
advises that the sensors should be set to stop irrigation once soil moisture reaches 70% to further
minimise any risk of effluent runoff. This is included as a recommended condition of consent.



5.1.6 Odours

Public submissions were concerned that the on-site sewage management system would create
unwanted odours. If the system is properly managed and monitored, it is not expected that it will
create unpleasant odours. To this end, the system will require approval under section 68 of the
Local Government Act 1993 (Condition B20 of the original consent requires this). The Local
Government (General) Regulation 2005 sets out the information to be submitted with the
application and considered by Councils in giving approval. This includes servicing and operation
requirements for the system.

5.2 Urban Design

5.2.1 Site Layout
The modification proposes the amalgamation of the two customer car parking areas in the
approved development by relocating the building approximately 50m to the north. The
Department’s assessment of the development application noted that the isolated Stage 2 car park
posed potential safety and security issues. These potential impacts are removed by combining the
car parking areas.

The Department’'s assessment of the original development application also noted that the
provision of the loading dock within the customer car park could result in potential conflicts
between service vehicles and customer traffic (both road and foot). While the original consent
applied conditions to deal with this conflict, the modification proposes the removal of the loading
dock from the customer park. The Department considers that this is a positive outcome for the
development. The conditions relating to the conflict in the original consent are recommended to be
amended or removed as part of this modification as they will become redundant.

Many objectors raised concern that with the relocation of the building to the north of the site, the
supermarket would be further removed from the town centre. The Department does not share this
view, particularly considering that the main pedestrian entrance for the development is at the
southern end of the site.

Urban design principles state that a walkable distance is 400m. In this instance the distance from
the main street (Burringbar Street) to the pedestrian entrance at the southern end of site is
approximately 165m and the distance from the main street to the southern end of the building is
approximately 265m. Both these distances are well within a walkable distance.

In order to accommodate the required effluent irrigation areas on site, it is proposed to temporarily
(Stage 1) reduce the number of car parking spaces approved by the original consent by 13 spaces
to a total of 125 spaces until such time as the development is connected to reticulated sewer
(Stage 2). The temporary provision of only 125 car parking spaces for the development is still
compliant with the Byron Shire Development Control Plan 2002 which requires one parking space
per 20m” of commercial space. Therefore the Department considers the minor reduction for the
Stage 1 development to be acceptable.

5.2.2 Building Design

The modification application proposed a number of changes to the design of the supermarket
building such as banded concrete and timber cladding and posts. Many public submissions and
Council raised concern that the prefabricated concrete slab style of construction of the building did
not fit with the residential development along the opposite side of Station Street and the heritage
character of Mullumbimby in general.

On this advice, the applicant prepared amended plans (which were exhibited) and that
incorporated new building elements such as pitched roofs of varying heights and different
construction materials (brick and Colorbond roofing). Council’'s response to the second exhibition
period stated that it supported the amended plans, but thought that further design modifications
could be made so that the building respected the traditional building forms and character of the
town and heeded the history of the site.

The Department agrees that the amended plans provide an improved design outcome. Overall, it
is considered that the current plans are an improvement on the approved development and will
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ensure that the building integrates better with the Station Street streetscape and the heritage
character of Mullumbimby as a whole. The Department does not recommend the applicant be
required to make any further amendments.

5.2.3 Setbacks

Eastern Setback

As noted in Section 2, the modification proposes a 1m setback on the eastern boundary. This
elevation would be landscaped using the native species Brush Cherry (Syzygium australe) and
Native Rosemary (Westringia fructicosa). Both the public and Council raised concern that this 1m
setback was inadequate to mitigate the visual impact of the development and would not allow a
sufficient amount of landscaping. The Department notes that the approved development provided
a zero setback to this eastern boundary and did not propose any landscaping of this elevation. As
a result, the proposed modification will result in an improved outcome from the approved
development.

Western Setback

Public submissions were concerned that the amended plans reduced the setback on the western
boundary from the original modification application by incorporating a waste area and fire pump
room within the building envelope. While the building setback to the western boundary was
decreased by approximately 2m in the amended plans, the setback of 11.79m is still an increased
setback from that in the approved development (which was 9.13m). Furthermore, the Department
considers that the incorporation of the waste area and fire pump room to within the building
envelope is a positive outcome so that these facilities are less likely to be visible from Station
Street.

5.3 Visual Impacts

The modification will result in a longer building. In particular, when viewed from the east the
building will be approximately 20m longer than the approved development. The modification also
proposes a 0.38m increase in height, making the proposed supermarket 8.78m tall at its highest
point (or RL 12.10m AHD).

Both the public and Council raised concern at the potential visual impacts of a longer and taller
building. While the Department acknowledges that the modification would result in an increase to
the height of the building, it is considered that it is only a minor increase which would not be readily
perceptible. The total height of the building remains within the 9m height limit in the Byron LEP for
residential zones. Furthermore, the increase in height is partly due to the modification to the
building design which incorporates a pitched roof form. As this will provide improved urban design
for the building, the small increase in height is considered justified. Figure 2 and Figure 3
illustrate the approved building design and the proposed modified design as viewed from the south
along Station Street.
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Figure 2: Approved south elevation
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Figure 3: Proposed south elevation



With regard to the proposed increase in the length of the building, the applicant has made a
number of changes to the development in the amended plans which will minimise the visual
impacts from the longer building.

On the western side of the building, the setback has been increased by more than 2.5m from the
approved development. The maodification also proposes to construct the building from a number of
materials (e.g. brick, banded concrete, timber, steel and glass) that will provide visual relief along
the length of the building. The modification proposes landscaping along the length of the site.
While some of this landscaping is reduced from the approved development it is considered that
overall the landscaping proposed with this modification will soften the impact of the development. It
is noted that the purpose of landscaping should not be to completely conceal the development, but
to integrate it into the existing environment.

On the eastern side of the building, the use of different building materials such as brick
interspersed with banded concrete panels along the length of the building and the increased
setback and landscaping proposed on the eastern boundary will also reduce visual impacts.

The building and part of the car parking area is to be raised 1.3m above ground level (~3.5mAHD)
to 4.82m AHD to accommodate the flood prone nature of the site. In order to prevent access
below both the building and car park, metal screening is proposed (refer Figure 4).

Figure 4: Metal and timber screening with and witho  ut landscaping

Concern was raised that this would create adverse visual impacts. The metal screening will be
located on the eastern, western and northern sides of the building. At its highest, the metal
screening will be 1.5m high. However, at the southern end of the site the screening is lower than
this, as the car park grades to ground level. The Department considers that the landscaping and
setbacks discussed above will reduce any visual impacts from this metal screening.

The modification application proposes the same number of signs as the approved development,
being three — one non-illuminated sign on the eastern elevation, on illuminated sign on the
southern elevation and a sign at the entrance to the car park. The modification proposes to
increase the illuminated signage by 2.04mz2 to 14.04m2 (17% increase) and to increase the non-
illuminated signage by 4.2m2 to 14.2mz2 (42% increase). It is noted that the general location of this
signage is unchanged from the approved development (ie. the illuminated signage is on the
southern elevation and the non-illuminated signage is on the eastern elevation). No modification is
proposed to the hours of illuminated signage, being that sighage is extinguished at the closing
time for each of the shop components (7pm daily for the supermarket, and 9pm Monday to Friday
and 8pm Sunday for the bottle shop). The Department considers that there will be an increased
visual impact as a result of these proposed changes, which cannot be mitigated without
diminishing the likely objective of the larger signage. Therefore, the Department is not satisfied
that the applicant has appropriately justified why the amount of signage on the building should be
increased from the approved development and as a result, the proposed increase in areas of
signage is not supported.

54 Noise

5.4.1 Relocation of the Loading Dock

The modification seeks to relocate the loading dock from within the customer car park on the
southern side of the building to the northern side of the supermarket building, separate from the
customer car park. In the approved development the access to the loading dock was at the
southern boundary of the site. The access to the loading dock is now proposed to be moved
approximately 175m north. The relocation of the loading dock and its access will require heavy
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vehicles to travel further along Station Street and will result in increased road traffic noise impacts
for those residents between the access in the approved development and that proposed by the
modification. The number of residences located in this area is 15.

As discussed above, the applicant proposes to use the loading dock between 7am and 6pm
Monday to Saturday. This means that all deliveries will occur during daylight hours and is a
reduction in hours from the approved development, minimising noise impacts. Further, the
development will require an average of seven truck deliveries per day, which is considered to be
minimal. It is further noted that trucks already use Station Street to service the existing small
industrial area at its northern end. The loading dock provides two unloading positions and a
waiting bay within the loading dock area which will mean that delivery vehicles will not need to
queue on Station Street. To ensure that this does not happen, a recommended condition of
consent stipulates that queuing on Station Street is prohibited.

The residences in Station Street also have the potential to experience noise impacts from the
loading and unloading activities within the loading dock itself. Any potential noise impacts related
to trucks manoeuvring into the loading dock or unloading at the dock will be minimised by the 1.8m
high acoustic fencing on the western boundary of the site where the loading dock will be located.
The fencing will include a sliding entry gate to allow for the entry and exit of delivery vehicles.
Further, the applicant has proposed a number of measures for the operation of the loading dock to
minimise any potential noise impacts. These include: trucks are not to be left idling during loading
or unloading; the entry gate is to be closed at all times except when vehicles are entering or
leaving the dock; the gate will be fitted with Teflon or nylon guides on the rails to minimise noise;
the motor for the gate will be mounted behind the gate away from Station Street; and speakers in
the loading dock will not be directed toward residences.

The acoustic report submitted with the modification application shows that, with the above acoustic
treatments, the background noise levels at the Station Street residences to the west of the site will
be as follows:

! ' ()
" HE wd ) HE 5 $

The predicted noise level from activities within the loading dock during the day is 48dB(A), which is
within the criteria set out in the NSW Industrial Noise Policy of 49dB(A).

Overall, the Department considers that, although the repositioning of the loading dock exposes an
additional 15 properties along Station Street to road traffic and internal loading dock noise created
by delivery vehicles, the modification enhances the safety of customers using the car park by
separating the loading dock and providing a separate access to it. The applicant has committed to
a number of measures to minimise any impacts on residents as a result of the relocation of the
loading dock. These measures have been included as recommended conditions of consent.

5.4.2 Delivery Times

Proposed delivery times are 7am to 6pm Monday to Saturday and 8am to 12pm on Sundays. The
Monday to Saturday deliveries will start half an hour later in the morning and finish one hour earlier
in the evenings than the approved development, resulting in a positive impact for the residences
impacted by delivery vehicles.

The approved development did not allow deliveries on a Sunday. Many public submissions
objected to the proposal to include deliveries on Sundays. The applicant argues that Sunday
deliveries will ensure that a fresh supply chain i.e. milk and bread are maintained within the
supermarket. They also state that Sunday deliveries will alleviate the need for additional deliveries
on Monday. The applicant had originally proposed Sunday deliveries between 10am and 4pm, but
later reduced the hours in response to concern raised in public submissions. Following discussions
with the Department, the applicant also committed to limiting the size of vehicles servicing the
loading dock on Sundays to a fixed axle 14 pallet truck with a maximum length of 13m. This has
been reflected in the recommended conditions of consent.
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While it is considered that these measures will minimise any potential noise impacts, the
Department has also recommended a condition of consent that requires a 3 month trial period for
the servicing of the development on Sundays between 10am and 12pm only. During this time, the
applicant must record the type, number and timing of deliveries on a Sunday. A complaints register
must also be kept. At the end of the trial period a report must be sent to the Department for review
and ongoing approval.

5.4.3 General Noise

The plant room is proposed to be relocated from the eastern side of the building to the northern
end of the building, above the loading dock. Public submissions raised concern that the plant room
would create unacceptable noise impacts for adjacent residents. The plant room will not be any
closer to the residences to the east than the approved development and therefore, no additional
impacts will result. However, the plant room will be approximately 25m closer to the residences to
the west of the site. The modification proposes the screening of the plant room with acoustic rated
louvres to the east and west to reduce any noise impacts.

Condition L5 of the original consent requires that the noise from the development should not
exceed the background levels by more than 5dB(A) at the boundary of the affected lots. This
requirement is identified by the NSW Industrial Noise Policy. The applicant’s acoustic report states
that this condition can continue to be achieved by the modified development. To ensure
compliance with this condition, the Department recommends two additional conditions be imposed
that require the completion of a noise compliance test prepared by a suitably qualified person prior
to the issue of an occupation certificate and within 3 months of commencement of operation to
demonstrate that the noise from the development complies with condition L5.

5.4.4 Reduction in Height of Acoustic Fencing

Part of the customer car park is proposed to be raised above ground level and sections of the
acoustic fencing reduced to maintain an overall height of no more than 2.7m. This has the
potential to reduce the noise attenuation provided by the fencing. However, the acoustic
assessment provided with the modification application states that, in order to be effective, an
acoustic fence needs to provide a line of sight screen to a noise source. In this instance, as the car
park slab is being raised, the acoustic fence does not need to be as high to provide a line of sight
screen. As a result, the report concludes the lower fence will not result in increased noise impacts
for adjacent residents. The Department is satisfied that the raised car park will not result in
adverse impacts for the nearest residences.

5.5 Flooding and Stormwater Management

The modification proposes the floor level of the building to be 4.82m AHD, as required by condition
B1 of the original consent. This condition also required the underside of the building to be open to
allow the entry and egress of floodwaters, which the current modification proposes.

A number of tanks associated with the on-site sewage management system are proposed to be
located below the flood planning level beneath the building. These tanks will reduce the volume of
flood storage on the site. In addition, the modified car park slab which grades up from ground level
to a level of 4.82m AHD will also reduce flood storage on the site. To address this imbalance the
applicant proposes to excavate a volume of soil beneath the building and car park equal to that of
the elements of the development that will reduce flood storage on the site. The Department is
satisfied with this approach.

The sand filter for the treatment of wastewater from the development will be located at the flood
planning level, ensuring it will not be impacted by floodwaters.

Stormwater from the majority of the site will flow to a detention basin beneath the customer car
park. This area will be excavated to approximately 3.0m AHD to maintain the flood storage volume
on the site. The engineering report states that the grading of this excavation will allow gravity
stormwater drainage from the detention basin to the stormwater system in Station Street.
Stormwater flowing from the roof of the building will be harvested and stored in an underground
tank on the western side of the site.

The Department considers that the modification application appropriately deals with the potential
impacts of the development on flooding and provides an acceptable solution for stormwater
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management. It is noted that condition B16 of the original consent requires detailed stormwater
and drainage plans to be submitted to Council for approval prior to the issue of a construction
certificate. This condition is considered appropriate to address the modification.

5.6 Traffic

5.6.1 Traffic Generation

The proposed modifications would not increase the traffic generated by the development as the
total approved GFA will not be increased. The only changed traffic impact would be as a result of
delivery vehicles travelling further along Station Street to reach the loading dock to the north of the
building. As discussed in Section 5.4.1 above, the main impact would be an increase in noise. An
impact is considered minimal due to the low numbers of truck deliveries each day (an average of
seven) and the fact that trucks already use Station Street to service the small industrial estate to
the north.

The RTA requested that the servicing of the site be limited to vehicles no larger than a semi-trailer.
Conditions G7 and L7 of the original consent address this concern by prohibiting the servicing of
the site by B-doubles. The site layout allows for all delivery vehicles to enter and exit the loading
bay area in a forward direction. This has been confirmed by the applicant’s swept path diagrams.

5.6.2 Access and Car Park Layout

The RTA made a number of comments on the proposed modifications in relation to access to the
site and the car park. They stated that the car park access is too close to Tincogan Street. This
issue was considered in the assessment of the original development application. The placement of
the access was found to be in accordance with AS2890.1 — Parking Facilities — Off-street car
parking and the Byron DCP 2002. The location of the car park access relative to Tincogan Street
has not changed from the approved development.

The RTA also requested that all access points to the development be designed in accordance with
AS2890. Condition B10 of the original consent requires the car park and loading dock areas of the
site to comply with this Australian Standard.

The modification proposes three pedestrian crossings within the car park of the development. The
RTA advises that marked foot crossings cannot be used on private property as they cannot be
regulated and that an alternative pavement treatment should be used. A recommended condition
of consent requires details of internal pedestrian crossings to be provided to Council for approval
prior to issue of a construction certificate.

5.6.3 Public Transport

The RTA requested that the provision of public transport for the development be considered. It is
noted that the situation in regard to public transport has not changed from the approved
development. There are currently no bus services along Station Street, however, Mullumbimby
town centre is serviced by buses. It has been noted above that the town centre is within walking
distance of the development. Notwithstanding, as part of the Station Street improvements
approved under the original development application, there is adequate space in the south bound
carriageway for a bus stop should a future service become available.

5.7 Other Issues Raised

A number of other minor issues were raised in the public submissions which are addressed at
Appendix 2 . The Department considers that these issues will impact minimally on the existing
environmental and social values of the site and surrounding locality.

Additionally, issues were raised in the public submissions that would not result in any adverse
impacts as a result of the proposed modification i.e. the proposed modifications will not change the
impacts from the approved development. These issues are also detailed at Appendix 2 .

6. CONCLUSION

The Department has assessed the merits of the proposed modification in accordance with the
requirements of the EP&A Act, and is satisfied that the modifications proposed are in the public
interest. Consequently, it is considered that the proposed maodification should be granted
approval , subject to conditions.
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APPENDIX 1

STATUTORY CONSIDERATION - SECTION 96(2) OF EP&A ACT

Under Section 96(2) of the EP& A Act (the Act), a consent authority

regulations, modify the consent if:

may, on application being made by the applicant or
any other person entitled to act on a consent granted by the consent authority and subject to and in accordance with the

Provision Comment
a) itis satisfied that the development to which the consent as Complies. The development is
modified relates is substantially the same development as substantially the same development for
the development for which consent was originally granted which consent was originally granted for
and before that consent as originally granted was modified (if | DA 96-04-2005. Refer to Section 2 above
at all), and for details of the proposed modifications.
b) it has consulted with the relevant Minister, public authority or | Complies .
approval body (within the meaning of Division 5) in respect of
a condition imposed as a requirement of a concurrence to
the consent or in accordance with the general terms of an
approval proposed to be granted by the approval body and
that Minister, authority or body has not, within 21 days after
being consulted, objected to the modification of that consent,
and
c) it has notified the application in accordance with: Complies. The Department has notified
(i) the regulations, if the regulations so require, or the modification application in
(i) a development control plan, if the consent authority is a accordance with the regulations. Refer to
council that has made a development control plan that Section 4 above for details on the
requires the notification or advertising of applications for | exhibition periods.
modification of a development consent, and
d) it has considered any submissions made concerning the Complies. All submissions received
proposed modification within the period prescribed by the during the exhibition periods for both the
regulations or provided by the development control plan, as original modification application and the
the case may be. amended plans were considered by the
Department. The key issues are
addressed in Section 5, while minor
issues are addressed in Appendix 2.

In determining an application for modification of a consent under this section, the consent authority must take into

consideration such of the matters referred to in Section 79C(1) as ar
application:

e of relevance to the development the subject of the

Provision

Comment

a) the provisions of:
i) any environmental planning instrument, and
i) any draft environmental planning instrument that is or
has been placed on public exhibition and details of which
have been notified to the consent authority (unless the
Director-General has notified the consent authority that
the making of the draft instrument has been deferred
indefinitely or has not been approved), and
iii) any development control plan, and
iiia) any planning agreement that has been entered into
under section 93F, or any draft planning agreement that
a developer has offered to enter into under section 93F,
and
iv) the regulations (to the extent that the prescribe matters
for the purpose of this paragraph:
in the case of a development application for the
carrying out of development in a local government
area referred to in section 92 of the EP&A Regulation
and on land to which the Government Coastal Policy
applies, the provisions of that Policy,
in the case of a development application for the
demolition of a building, the provisions of AS 2601.

The following environmental planning
instruments (EPIs) apply to the proposed
modification:
State Environmental Planning Policy No.
8 — Surplus Public Land (now repealed);
State Environmental Planning Policy No.
11 - Traffic Generating Developments
(now repealed);
State Environmental Planning Policy No.
55 — Remediation of Land;
State Environmental Planning Policy No.
71 — Coastal Protection; and
Byron Local Environmental Plan 1988.

The following development control plans

apply to the proposed modification:
Byron Shire Council Development
Control Plan 2002; and
Development Control Plan 11 —
Mullumbimby.

The proposed modification is not
inconsistent with these EPIs and DCPs.

b) the likely impacts of that development, including
environmental impacts on both the natural and built
environments, and social and economic impacts in the
locality

The likely impacts of the development have
been taken into consideration.

¢) the suitability of the site for the development

The site remains suitable for the proposed
development.

d) any submissions made in accordance with this Act or the
regulations

Issues raised in the submissions have been
considered.
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e) the public interest

The proposed modification is generally in
the public interest as it would facilitate the
efficient operation of the development
without substantially changing the
environmental impacts of the approved
development; as well as enhancing the
safety of customers through the relocation
of the loading dock.
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APPENDIX 2
ISSUES RAISED IN PUBLIC SUBMISSIONS

Submissions during Exhibition of Modification Appli cation 7 — 30 May 2008
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