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Introduction to the practice notes
The Development Contributions Practice Notes aim to promote good practice in the
operation of the development contributions system and to improve public and
financial accountability within the system.
Introduction
These practice notes have been prepared to assist
councils, applicants and the community in
understanding the issues and legal requirements of
Division 6 of Part 4 of the Environmental Planning
and Assessment Act 1979 (EP&A Act) relating to
planning agreements and development
contributions. The intention is to promote
accountability and transparency in the
administration of the NSW development
contributions system.
The practice notes update the Department’s 1997
Section 94 Contributions Plans Manual, outline the
key amendments to the contributions system and
provide guidance on preparation of development
contributions plans and planning agreements.
This introduction provides a broad outline of the
issues surrounding the contributions system, and
highlights the matters that should be considered
when a council prepares a development
contributions plan or enters into a planning
agreement. It describes the reasons for having a
contributions system and the key features of the
system. The overview also canvasses concepts
such as flat rate levies, cross-boundary
development contributions plans, management of
contributions and planning agreements that flow
from amendments to the EP&A Act in relation to
planning agreements (sections 93F to 93L) and
development contributions (sections 94 and 94A).
The practice notes provide advice on a range of
issues that are relevant to the preparation and
administration of development contributions plans,
and in the negotiation and implementation of
planning agreements. Some of the practice notes
provide very detailed advice of a technical nature
for councils and practitioners, while others describe
issues that should be taken into account or provide
background information to the contributions system.
Purpose of the practice notes
The practice notes aim to:
•
promote the efficient and effective provision of
public infrastructure for new development
•
ensure that statutory responsibilities are met
•
ensure that councils carefully consider the
implications of implementing a particular
contributions system
•
encourage councils to view the contributions
system in the context of corporate, financial
and strategic planning

Environmental Planning and Assessment Act 1979

•
•
•
•

promote development contributions plans
which are more user friendly and simplify the
approach to plan preparation
provide guidance on planning agreements and
ensure public accountability in the process
remove inconsistencies of interpretation
improve public and financial accountability, and
governance.

The approach taken to achieve these outcomes is
to:
•
outline the issues associated with the
development contributions system
•
update and broaden the existing Section 94
Contributions Plans Manual to encompass
other contributions methods
•
update technical advice through practice notes
•
provide a source of reference for specific
issues
•
provide examples of good practice
•
provide templates for section 94 (s94) and
section 94A (s94A) development contributions
plans, and planning agreements that should be
followed
•
provide a simple guide to the preparation of a
s94 and s94A development contributions plans.
The practice notes are made for the purposes of
clause 25B(2) and clause 26(1) of the
Environmental Planning and Assessment
Regulation 2000 (EP&A Regulation).
While the practice notes are not legally binding, in
some cases they may advocate greater restrictions
on the content and use of development contribution
plans and planning agreements than is provided for
in the EP&A Act and EP&A Regulation. The
legislative framework for the contributions system
provides broad provisions, whereas the practice
notes seek to provide best practice guidance in
relation to their use. The practice notes also set out
various templates designed to standardise
development contributions documentation in order
to foster efficient systems. The practice notes must
be read in conjunction as they deal with differing
issues related to the way the contributions system
operates. An overall view of the operation of the
contributions system cannot be gained by simple
reference to one or two practice notes.
The practice notes have been organised into
functional subgroups to provide guidance on key
issues and concepts, as well as specific guidance
on each type of development contributions plan and
planning agreement. These practice notes have
been prepared to reflect the legal requirements of
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the EP&A Act and EP&A Regulation, and contain
suggestions, alternatives and examples which may
assist councils to make the right decision to suit
local circumstances.
The table of contents lists the topics covered in
each section. The practice notes are arranged in a
logical order and are unnumbered to allow for future
additions. These will be to promote good practice
and respond to community, industry and local
government requests.

Section 94 has been subject to review on a number
of occasions in response to concerns raised by the
development industry and local councils. The merits
of maintaining the existing system and making
improvements have been explored, as have
alternatives that are more or less prescriptive than
s94.
These reviews have included:
•

the Simpson Inquiry of 1988/89. In general,
the inquiry supported the power to levy
contributions and described s94 as a ‘special
type of user pays tax’. Following the
Commissioner’s recommendation that councils
prepare ‘a structure/management plan’, the
provisions of s94 were amended in 1992 to
require the preparation of development
contributions plans. Such plans needed to be
in place before a condition requiring a
contribution could be included in a
development consent. Such plans were seen
in the context of the inquiry as identifying local
needs and containing an implementation
program for contributions and a fiscal strategy
to enable proper administration.

•

a Section 94 review committee which reported
in 2000 and recommended a range of
significant reforms. These were discussed with
stakeholders and a range of alternative
systems were canvassed that could provide for
more flexibility in the system.

•

following the formation of the Department of
Infrastructure, Planning and Natural Resources
in 2003, the Minister for Infrastructure and
Planning, and Minister for Natural Resources
established a taskforce to look more closely at
the way the s94 developer contribution system
operated and in particular the alternative
mechanisms by which planning authorities may
obtain a development contribution.

Organisation of the practice notes
The practice notes are organised into the following
sections:
•

•

•

Development contributions plan – section
94: these describe the requirements for
preparation of a s94 development contributions
plan. This type of plan is referred to as a
“traditional” plan as its foundation remains the
same as that proscribed since 1993. This part
is broken down into the following function
subheadings: key concepts and principles;
preparing a section 94 development
contributions plan; review, accountability and
reporting; and template for s94 development
contributions plan.
Development contributions plans – section
94A levies: these describe the requirements
for preparation of a s94A development
contributions plan. These types of plans are
known as “flat rate levy” plans and reflect the
new provisions of the EP&A Act which allows a
simple percentage rate to be applied to new
development. This part includes a template for
a s94A development contributions plan.
Planning agreements: these describe the
concept of a planning agreement and how they
fit into the planning process. This part also
contains a template for a planning agreement.

Contributions as a method of funding local
infrastructure
The funding of public infrastructure has changed
substantially over the last 40 years, moving from
traditional sources such as commonwealth, state
and local government budget allocations to a mix of
sources ranging from public private partnerships to
developer charges and user pays charges.
The user pays philosophy underlying the funding of
local infrastructure has existed in NSW since the
1940s when the planning process has had the
ability to require developers to contribute to the
provision of public facilities, the need for which
arises as a result of the development. Legislation
requiring a contribution towards the provision of
public infrastructure was first codified as s94 of the
EP&A Act.

Environmental Planning and Assessment Act 1979

The Taskforce report supported the intent and
function of a well administered s94 regime for
funding local infrastructure. It also endorsed a
number of improvements to the operation and
accountability of the current system as well as the
introduction of alternative approaches for obtaining
development contributions.
The Taskforce focussed on those initiatives where it
was considered that the most gains could be made
and where the most effort was required to correct
perceived deficiencies. The Taskforce found that:
•

the original policy basis for levying developer
contributions at the local level (s94) generally
remained legitimate and sound, and that the
current system should be maintained
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•
•

•

developer agreements and flat rate percentage
levies could be alternative approaches in
certain circumstances
improvements to the operation and
accountability of the current system were
appropriate such as allowing for cross
boundary levying; promoting consistency in the
format of development contributions plans;
ensuring regular review of development
contributions plans; encouraging better
accounting practices and the publication of
data relating to the collection and expenditure
of s94 funds
a system could be developed to allow councils
to borrow funds for the upfront acquisition of
land identified in development contributions
plans.

The Taskforce recommendations also focussed on
the review of the Section 94 Contributions Plans
Manual to capture the new provisions, but also
ensure that the contributions system improves
public and financial accountability and governance.
The Taskforce recommendations have been
implemented in the main through the legislative
reforms to the contributions system and have led to
the preparation of these practice notes.
What is the development contributions system?
Section 94 of the EP&A Act has traditionally been
the principal method enabling councils to levy
contributions for public amenities and services
required as a consequence of development. This
may be the provision of new facilities for a new
area, or may be the expansion of existing facilities
where a developed area is growing.
Section 94 contributions are imposed by way of a
condition of development consent or complying
development, and can be satisfied by:
•
•
•
•

dedication of land
a monetary contribution
material public benefit
a combination of some or all of the above.

Since 1993 councils have been able to levy s94
contributions only if they have prepared and
exhibited a development contributions plan which
has allowed the system to be made more
transparent. Reforms to s94 maintain the power to
levy a contribution as a consequence of
development provided a development contributions
plan is in place.
However, reforms have widened the scope of the
contributions system to include new provisions
under s93 and s94A of the EP&A Act, which provide
greater flexibility as to the means of levying a
contribution.

Environmental Planning and Assessment Act 1979

The amendments provide for the following methods
of funding local infrastructure by a consent
authority:
•
•
•

s94 development contributions
s94A levy
planning agreements.

The various methods of funding local infrastructure
are collectively known as the development
contributions system.
Consent authorities can include the DirectorGeneral of the Department of Infrastructure,
Planning and Natural Resources, the Minister for
Infrastructure and Planning, local government and
statutory bodies charged with certain planning
functions.
It will be up to the consent authority to determine
which contributions system best suits its particular
needs. The existing contributions system will
continue as an option as its foundations remain a
key element of identifying, planning and funding
local infrastructure.
The decision on the type of contributions system to
adopt should be considered in light of a council’s
corporate-wide strategy of infrastructure funding.
The making of a development contributions plan
places a financial obligation on council to deliver the
public amenities and public services which it has
identified and for which development contributions
are then sought. Planning agreements may also
lock in a council for the provision or funding of
infrastructure.
The preparation of a development contributions
plan and the levying of contributions under that
plan, or entering into a planning agreement, are
discretionary powers of council.
If, for example, a council proposes to use the
traditional s94 regime in its release areas but apply
the flat percentage levy in its established town
centres, it should set out those arrangements in a
development contributions plan so that an applicant
can clearly see what the contribution rate will be for
a certain development.
The types of development contributions and their
possible application are highlighted below. More
detail can be found in the practice notes
dedicated to that issue. It should be noted that
s80A of the EP&A Act also allows consent
authorities to require developers to carry out public
works through conditions of development consent.
Cross-referencing EP&A Act and EP&A
Regulation requirements with practice notes
Each practice note includes a reference to the
requirements of the EP&A Act or EP&A Regulation
as necessary. These are referenced to the relevant
clauses applicable to the issue being covered.
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Potential application of development contribution methods
METHOD
Section 94 development
contributions

Section 94A levy

Planning agreements

APPLICATION/ISSUES
Application:
•
Optimum where growth is faster and higher levels of contributions are able to offset the
considerable administration costs, financial risks and inefficiencies of managing money
amongst and within the funds
•
Areas with multiple owners who are unable to co-ordinate in offering dedications or worksin-kind
Key issue:
•
Substantial work required to satisfy statutory requirements against potential benefits
Application:
•
Little growth and slow accrual of funds in established urban areas or rural areas, or where
provision of facilities benefits a dispersed set of contributors
•
Areas with multiple ownership with little scope for land dedications or works-in-kind
•
Costs of needed infrastructure are relatively low and spread over time
Key issue:
•
Lower level of contributions but greater flexibility in expenditure
Application:
•
One or few owners that have an incentive to fund infrastructure
•
More successful where major growth or development occurs in a distinct area
•
Can offer different and better outcomes through efficiencies in the process or through
innovation by the parties
Key issue:
•
Are the outcomes worth the substantial effort required to implement a satisfactory
agreement
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Dictionary
“Capital cost” means all of the costs of a one-off
nature designed to meet the cost of providing,
extending or augmenting infrastructure.
“Catchment” means a geographic or other defined
area to which a contributions plan applies.

“Planning benefit” means a development
contribution that confers a net public benefit, that is,
a benefit that exceeds the benefit derived from
measures that would address the impacts of
particular development on surrounding land or the
wider community.

“Community infrastructure” means
infrastructure of a communal, human or social
nature, which caters for the various life-cycle
needs of the public including but not limited to
childcare facilities, community halls, youth
centres, aged persons facilities.

“Planning obligation” means an obligation
imposed by a planning agreement on a developer
requiring the developer to make a development
contribution.

“Contributions Plan” means a public document
prepared by council pursuant to s94EA of the
Environmental Planning and Assessment Act.

“Public benefit” is the benefit enjoyed by the
public as a consequence of a development
contribution.

“Development” means:

“Public facilities” means public infrastructure,
facilities, amenities and services.






the erection of a building on that land
the carrying out of a work in, on, over or
under that land
the use of that land or of a building or work
on that land
the subdivision of that land.

“Developer contribution” means a monetary
contribution, the dedication of land free of cost or
the provision of a material public benefit.
“Material Public Benefit” does not include the
payment of a monetary contribution or the
dedication of land free of cost.
“Nexus” means the relationship between the
expected types of development in the area and
the demand for additional public facilities to meet
that demand.
“Planning agreement” means a voluntary
agreement referred to in s93F of the
Environmental Planning and Assessment Act.
“Planning authority” means:
(a) a council, or
(b) the Minister, or
(c) the corporation, or
(d) a development corporation (within the meaning
of the Growth Centres (Development Corporations)
Act 1974), or
(e) a public authority declared by the EP&A
Regulations to be a planning authority for the
purposes of this Division.

Environmental Planning and Assessment Act 1979

“Public” includes a section of the public.

“Public purpose” is defined in s93F(2) of the
Environmental Planning and Assessment Act to
include the provision of, or the recoupment of the
cost of providing public amenities and public
services (as defined in s93C), affordable housing,
transport or other infrastructure. It also includes the
funding of recurrent expenditure relating to such
things, the monitoring of the planning impacts of
development and the conservation or enhancement
of the natural environment.
“Recurrent costs” mean any cost which is of a
repeated nature that is required for the operation
or maintenance of a public facility.
“Regional infrastructure” means facilities which
satisfy the demands of a catchment greater than
one local government area.
“Thresholds” means the level at which the
capacity of an infrastructure item is reached or
the event which triggers the requirement for the
provision of a facility.
“Utility service” means basic engineering
services such as power, water, sewerage and
telecommunications.
“Works-in-Kind” means the construction or
provision of the whole or part of a public facility
that it identified in a works schedule in a
contributions plan.

Page 5

Issued
July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

Bibliography
The following material has been used in the drafting of these practice notes. This Bibliography is not
intended to be a complete reference on this topic.
City of Sydney
Central Sydney Contributions (Amendment) Plan
2002, Section 61 City of Sydney Act 1988

Office of the Deputy Prime Minister
Draft Revised Circular on Planning Obligations Consultation Document, London November 2004

Department of Infrastructure, Planning and
Natural Resources
Funding Local Infrastructure: Report by the
Section 94 Contribution and Development
Levies Taskforce to the Minister for
Infrastructure and Planning and Minister for
Natural Resources, Sydney February 2004
(unpublished)

Office of the Deputy Prime Minister
Reforming Planning Obligations: The Use of
Standard Charges, London November 2004

Department of Infrastructure, Planning and
Natural Resources
The Submissions to the Section 94 Contribution
and Development Levies Taskforce, Sydney
January-February 2004 (unpublished)
Department of Local Government,
Local Government Code of Accounting Practice
and Financial Reporting Update No.13, Sydney
April 2005
Department of Sustainability and
Environment
A New Development Contributions System for
Victoria, May 2003
Department of Urban Affairs and Planning
Crown Development Applications and
Conditions of Consent - Circular D6 1995,
Sydney 1995
Department of Urban Affairs and Planning
Outdoor Recreation and Open Space: Planning
Guidelines for Local Government, Sydney
1992
Department of Urban Affairs and Planning
Review of the Developer Contributions System,
Report to the Minister for Urban Affairs and
Planning Section 94 Review Committee - for
Public Discussion, April 2000
Department of Urban Affairs and Planning
Section 94 Contributions Plans Manual 1997
(Second edition), Sydney 1997

Planning Research Centre
Review of Contributions Plans, University of
Sydney 1994
Planning Research Centre
Section 94 Best Practice Report, University of
Sydney 1996 (unpublished)
Scott Carver Pty Ltd
Review of Section 94 Contributions Plans
Manual: Issues Paper, Report to Department of
Urban Affairs and Planning, 1996 (unpublished)
Scott Carver Pty Ltd
Review of Section 94 Contributions Plans
Manual: Supplementary Report to Department of
Urban Affairs and Planning, 1996 (unpublished)
Simpson, William
Operations and Practices Associated with
Contributions under Section 94 of the
Environmental Planning and Assessment Act,
1979, Report to the Minister for Local
Government and Minister for Planning, 1989
Taylor, Lindsay
Bargaining for Development Contributions in New
South Wales, A Research Thesis for the Degree of
Doctor of Philosophy, Macquarie University 2000
(unpublished)
The Allen Consulting Group
Funding Public Infrastructure: Approaches
Compared, Report for the Property Council of
Australia, August 2003
Urban Development Institute of Australia
Review of Section 94 EPA Act and Infrastructure
Funding, April 1997

Department of Urban Affairs and Planning
Section 94 Contributions Plans Manual 1992 (First
edition), Sydney 1992
NSW Treasury
Total Asset Management Manual, 2004

Environmental Planning and Assessment Act 1979

Page 6

Issued
July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

Development contributions as a method of funding
public infrastructure
The purpose of this practice note is to advise local government on selecting the best
funding mechanism (or package of funding mechanisms) to provide required
infrastructure.
Are there alternatives to development
contributions?

manner in order to satisfy existing as well as likely
increased demand.

The provisions of section 94 (s94) of the EP&A Act
enable councils to obtain development contributions
as a means for funding local infrastructure and
services that are required as a result of new
development. Section 94 is an efficient means of
reducing the impact of future development on the
provision and financing of public amenities and
services as it internalises the impacts to individual
developments.

Some alternative approaches which may be
considered also include:

While developer contributions are an essential part
of funding local infrastructure, they are not the only,
or necessarily always the best, funding mechanism.
For example, alternatives may include:

•

•
•
•
•

•

•
•

general rates
special rate levies
borrowing/loans
grant and subsidies from state or federal
government agencies
user charges (eg entry fees)
some combination of these perhaps coupled
with contributions system funds.

The use of alternative and supplementary funding
complements the funding available through the
development contributions system and enhances
the council’s delivery of public facilities. Further, the
use of such funds reduces the risks associated with
the reliance on external funding for facility provision.
Councils are encouraged to pursue more innovative
approaches to provide public facilities which:
•
•
•

ensure more efficient use of public resources
reduce ongoing management and recurrent
costs
avoid unnecessary duplication of facilities.

There are many facilities provided by other public
authorities and the private sector which provide
amenities and services to the community. These
may assist in satisfying existing and future demand.
Council may also reassess the effectiveness of its
own existing facilities, services and programs.
Rather than seeking to fund new facilities (more of
the same), it may be more appropriate to rationalise
existing separate services and to manage existing
facilities in a more efficient, alternative and creative

Environmental Planning and Assessment Act 1979

•
•
•

•

co-location of private and public facilities,
community use of schools and other publicly
funded facilities
multi-use of facilities
leasing buildings for public purposes rather
than outright purchase (although this is not
currently covered by s94 or s94A contributions)
offering incentives for private sector provision
(eg planning agreements, rate relief)
examining the actual capacity of existing
facilities as well as investigating alternative
approaches to providing the facility through s94
using opportunities which may arise when
clubs, schools and other groups propose to
build new premises or undertake alterations
and additions to existing facilities.

Alternatives could facilitate the provision of
amenities and services to the community, eliminate
the up-front capital and ongoing recurrent cost to
council (and the community) and reduce or
eliminate the reliance on development contributions.
However, a council must be aware of its statutory
planning obligations and the desire for transparency
in any transactions. The adoption of alternatives to
land acquisition will affect financial and asset
management obligations. Council also needs to
treat landowners fairly and respect its public
obligations for land acquisition.
The following focuses on s94 as one means of
funding local infrastructure, however, councils are
urged to assess all alternative funding mechanisms
within the contributions system as well as other
alternatives prior to making decisions that may lock
in a particular type of funding approach.
Is the development contribution system
appropriate?
The central question in assessing the suitability of
using s94 as a public financing mechanism is
whether a public facility is required to offset the
impacts of development. In addressing this
question, a number of matters should be resolved:
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•
•
•
•
•
•
•
•
•
•
•
•
•

what are the risks and uncertainties of the
adopted projections?
will there be growth and increased demand (as
opposed to replacement development)?
can the type of growth and likely population be
described?
can the type and capacity of existing public
facilities be identified and quantified?
can the type and capacity of required public
facilities be identified and quantified?
over what period will capital costs need to be
sought?
should full or partial cost recovery be sought?
what financial and resource inputs are
required?
can the recurrent costs (eg repairs,
maintenance) be met for the full life of the
facility?
is there the capacity to provide for the ongoing
administration of the development contributions
system?
what effect will this have on other council
programs, commitments and budgets?
if supplementary grants or subsidies are to fund
part of the facility, can the grants or subsidies
be relied on?
to what extent can the provision of services be
made by private and non-council providers?

Council should consider each of these issues and
be satisfied that on balance it is worth entering
into the development contributions system. If
warranted and can be justified, council should
also consider the management and maintenance
of the proposed public facility/ies.
Generally, these ongoing costs cannot be met
through s94 but can be met through other types
of contributions systems (ie other funding
sources, planning agreements in some cases).
Therefore, the long-term obligations of council to
the operation of the public facilities must also be
considered.
What are the main considerations?
The need for a s94 development contributions plan
is often greater and the demonstration of nexus
more readily satisfied in areas of high growth, such
as urban release areas or areas of major
redevelopment. In these situations, the rate and
type of development is usually more predictable and
the increased demand for infrastructure is more
apparent. Also, in new release areas, there is often
little or no existing public infrastructure available for
the new population. Nexus and apportionment are
therefore more readily demonstrated.
Should the council decide to impose a condition
requiring a contribution, it can only do so when
there is a valid and lawfully adopted contributions
plan in place which is relevant to the proposed
development (refer practice note Public exhibition
and adoption).

Environmental Planning and Assessment Act 1979

Where s94 is used along with other sources of
funding, council must ensure that ‘double-dipping’
does not occur (for example, where a contribution is
sought for a facility that is funded other than by
s94). This is unfair and unreasonable, and could
lead to a challenge to the validity of a condition of
consent requiring a contribution.
While it is not always possible to secure alternative
or supplementary funding, it may be appropriate for
the contributions plan to include a contingency
provision in case these funds eventuate. If such
funds are anticipated, a decision must be made on
the purpose for which these funds may be used.
Most funding arrangements are specific, require upfront details, are tied to performance measures and
milestones and require a demonstration that the
purpose for which the funds were required has been
identified.
What can be funded under section 94?
Under the current legislation, s94 can only be
applied to the capital funding of facilities. The only
recurrent funding permitted is the on-going
maintenance of roads where heavy vehicular traffic
movements arises directly from a specific
development activity such as mining. (Planning
agreements do, however, allow for recurrent
funding).
Capital funding means the initial one-off designed
to meet the cost of providing infrastructure and
include:
•

•

the costs of land acquisition including all
things necessary to bring the land into
council ownership and to a standard suited
for the end use
construction and provision of facilities
including all the things necessary to facilitate
construction and to bring the facility to a
standard that is suited to the end use.

Capital costs do not include on-going operational
and maintenance costs. In limited circumstances,
contributions can support the management of the
contributions systems by employing staff to manage
this system where the volume and turnover of
contributions is sufficient to utilise large amounts of
staff time. In order to ensure that this is not
classified as recurrent funding, councils should
specifically designate staff to this role (refer practice
note Principles underlying development
contributions for more details).
Budgeting for future recurrent costs
While the costs of asset management and
employment in provided facilities are excluded, it is
important that these costs be quantified, as they will
become part of the council’s recurrent budget once
the facility is provided. All departments of council
need to be aware of the potential impact, and the
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likely timing, of a new facility on their operational
budgets at the time a contributions plan is
developed. Ideally, all departments should have
direct input into the drafting of the contributions
plan. At the very least, all directors should sign off
on the document before it is presented to the
council for endorsement to exhibit.

contributions plans as a contribution can be sought
from one area and expended in another area.
This means that the boundaries of the contributions
plan match the area of generated need but may
bear little relevance to the boundaries of the local
government areas. Two or more councils can also
enter into a planning agreement.

Innovation and unusual capital cost items
Special care must be taken in the specification of
more unusual capital items. For example, a
council levying for the provision of library services
might seek to justify the purchase of a library bus
for the various purposes of initially servicing a new
area until a new library is built, for facilitating interlibrary loans to maximise the availability of the
collection to all users and to provide a service for
users of limited mobility. In the case of a small
release area, the provision of a mobile service could
actually reduce the overall quantum of the
contributions by obviating the need for a physical
building to provide the same service.

The process of plan preparation is the same for a
standard development contributions plan, however,
there must be particular emphasis on the
agreement between two (or more) councils on such
issues as:
•
•
•
•
•

Subject to the council’s capacity to justify the need
for a mobile service, the initial purchase and fit-out
of this bus can be subject to a development
contribution. Beyond that, all recurrent costs
including fuel, water and oil, maintenance,
servicing, cleaning and the like as well as the salary
of the driver/librarian are recurrent costs and must
be exclusively funded from sources outside the
development contributions system.
Equity and affordability issues
Social equity and affordability have been
recognised in previous reviews of s94 where it was
found that the extent (if any) of increase in the price
of land was dependent among other things on the
cyclic period of the land market. These reviews
have concluded that when s94 contributions are
reasonably applied, they amounted to a marginal
increase which did not negate the need for such
contributions.
Used appropriately, s94 also enables the timely
provision of facilities which benefit new
development, avoid the creation of backlogs in the
delivery of services and share the cost of
infrastructure equitably among the development.
However, if this is a local concern, a council may
exempt certain types of development or discount
the contribution rate (refer practice note
Exemptions, discounts, credits and refunds).
Cross boundary contributions

•

the catchment areas, likely facility
requirements, costing of facilities, their timing
and standard
who benefits and how
contribution collection and sharing
arrangements
sharing of costs of delivery and management
including recurrent expenditure
loan servicing arrangements and the bearing of
risk where relevant
where the population of the new development
benefit from facilities provided in one or more
local government areas, how mutual
arrangements are to be made.

Entering into a contractual relationship will impose
obligations that must be accepted by both parties
and adhered to.
The types of cross-boundary contributions plans
could include:
•
•

a release area straddling a boundary where
both collection and expenditure would involve
both councils
a development which is wholly in one area but
has a zone of influence into at least one other
local government area. This would involve the
collection of contributions by only one council
but its dissemination to another council for
implementation or the carrying out of a work in
another council area.

Attention will be required in setting out the works
program and each council’s obligations and
commitments so they are clear and unambiguous.
Review and ongoing financial management will also
be necessary.
Particular attention is drawn to s94C of the EP&A
Act in relation to the imposition and division of
development contributions received under a cross
boundary development contributions plan.

New provisions (s94C of the EP&A Act) allow one
or more councils (or consent authorities) to prepare
a s94 or s94A development contributions plan.
These are referred to as ‘cross boundary’
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Principles underlying development contributions
The purpose of this practice note is to outline the key principles behind
development contributions levied under section 94.
What is the basis of section 94?
Section 94 (s94) development contributions are
imposed by way of a condition of development
consent or complying development, and can be
satisfied by:
•
•
•
•

dedication of land
a monetary contribution
material public benefit
a combination of some or all of the above.

Unlike most user pays charges, s94 development
contributions relate to the funding of community
needs rather than the needs of the individual.
Further, s94 charges are targeted to new
development and incoming population rather than
being a general tax across the whole community.
Generally, contributions can only be sought for the
following:
•
•
•

capital costs, including land acquisition costs
public facilities that a council has responsibility
to provide
public facilities that are needed as a
consequence of, or to facilitate, new
development.

Principles underlying section 94 contributions
Section 94B(1) of the EP&A Act requires that a
contribution can be imposed only if a development
contributions plan so authorises the council.
Further, the contribution can only be imposed if it is
in accordance with that contributions plan.
Section 94 contributions are based on two key
concepts:
•

•

Reasonableness in terms of nexus (the
connection between development and demand
created) and apportionment (the share borne by
future development) and other relevant factors
Accountability both public and financial.

1. Reasonableness
The concept of reasonableness is evident
throughout s94 and is the philosophy underlying the
preparation and administration of a s94
development contributions plan. Failure to properly
satisfy reasonableness may undermine the plan,
however, what is reasonable in one case may not
necessarily be so in another.
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The development contributions system places the
responsibility on council to determine what may be
reasonable and to use s94 in a reasonable manner.
Section 94 of the EP&A Act expressly refers to
reasonableness by:
•
•
•

requiring reasonable dedication or contribution
(s94(2))
requiring reasonable contribution towards
recoupment (s94(4))
enabling a condition to be disallowed by the
Court because it is unreasonable (s94B(3)).

Reasonableness comprises concepts of fairness,
equity, sound judgement and moderation. The two
key principles underlying reasonableness are nexus
and apportionment.
Nexus
Nexus is the relationship between the expected
types of development in the area and the
demonstrated need for additional public facilities
created by those developments. The requirement
to satisfy nexus is one of the core components of a
valid development contributions plan and is a
specific requirement of clause 27(1)(C) of the EP&A
Regulation.
The link between the proposed development and
the increased demand for public facilities has often
been referred to in terms of causal nexus, spatial
nexus and temporal nexus. However, these are
concepts that are often blurred between each other
and with other principles underlying s94 (eg
accountability). Further, they often do not relate to
a particular facility that is subject of a contribution.
For example, a council may wish to construct a new
aquatic centre within the local government area.
This facility may provide for all residents in the local
government area, and not every future resident is
going to live close to it (nor will they probably expect
to do so). There is no need to consider a “spatial”
element in this sense as it will generally be
accessible to all (existing and future) residents and
its spatial relationship to future residents is not an
issue.
On the other hand, a local park that provides for
local recreation needs (eg a children’s playground)
does need to be in close proximity to users to
encourage use and to minimise the need for car
travel. But a development contributions plan may
contain a number of local playgrounds that will
provide for the demand and all may not be in close
proximity to every person that makes a contribution.
Again, there is no need to discuss this in terms of
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“spatial” nexus – it is simply part of the nexus and
reasonableness test. Provided that a connection
can be made between the demand created and the
facilities provided, the tests are satisfied.
In addition, some facilities that a council may
provide could require a certain threshold for
viability, and such a threshold may exceed the time
that has previously been determined as
‘reasonable’ (ie often 5 years).
This is not to say that a council should be tardy in
the provision of facilities (since this would be
unreasonable in itself). Rather, the concept of
nexus should be discussed in terms of:
•
•
•
•

whether the anticipated development actually
creates a need or increases the demand for a
particular public facility
what types of facilities will be required to
address that demand
whether existing facilities are suited to
providing for that demand (or a component of
it)
when they are provided to meet the demand of
the development (ie thresholds or timing).

Reasonableness will also relate to whether existing
facilities have spare capacity to accommodate
future demand. These issues are addressed in
more detail in the practice note Relationship
between expected development and demand.
Apportionment
Apportionment is a tool to arrive at the correct
nexus to ensure that a charge under s94 only ever
reflects the demands of development and not other
demands.
In many cases, new facilities may satisfy demands
beyond those of the contributing development. That
is, satisfy demand that is existing. While it is quite
acceptable for a council to provide facilities that will
cater to existing and future demand (and are
encouraged to do so), the proportional needs of the
existing population must be quantified and taken
into account when calculating a s94 contribution.
While new development might provide the impetus
for providing a new facility or upgrading an existing
facility, where existing demand is satisfied,
apportionment must be considered.
The concept of apportionment relates to the
process which seeks to isolate demands to ensure
that the contributing population only pays for its
share of the total demand. For example, an indoor
sports facility fully funded by s94 (ie no
apportionment to account for existing demand)
would be unreasonable if there is no such facility
within the local government area and there is clear
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demand by the existing population for such a
facility.
Existing demand for a facility may extend beyond
the local government boundary. Regional facilities,
such as sports stadia, should not be fully funded
under s94 nor should s94 be a majority proportion
of the funding (unless a joint plan is prepared where
such facilities are clearly justified). Development
contributions plans should clearly demonstrate that
apportionment has been undertaken in arriving at
the final contribution rate.
The approach and rate of apportionment will vary in
each circumstance. The critical tests are that the
system of apportionment is:
•
•
•
•
•

practical
fair/equitable
based on relevant information available at the
time
reasonable in the circumstances
publicly accountable and transparent.

Full cost recovering (ie 100% apportionment to new
development) can only be used where the public
facility is provided to meet the level of demand
anticipated by new development only and there is
no facility or spare capacity available in the area. If
the proposed public facility satisfies not only the
demand of new development, but also some
regional demand, demand by people from outside
the area, or makes up for some existing deficiency,
only the portion of demand created by new
development can be charged.
More detail on apportionment and examples are
provided in the practice note Relationship between
expected development and demand.
2. Accountability
One of the key issues with accountability in relation
to reasonableness relates to completion of the
works program adopted by a development
contributions plan and the time in which a facility is
provided. Although amendments have removed the
references to provision of facilities in a “reasonable
time” (except in relation to land dedicated for a
particular purpose), it remains incumbent upon a
council to ensure the facilities meet the needs of a
development.
The time for the provision may be expressed as a
threshold being achieved (such as a nominated
population or floorspace) and need not specify
dates. It must nonetheless, be clearly determined
by sound projections.
Thresholds of provision may be more appropriate
than nominating a specific date for the delivery of a
particular public facility. This approach may be
particularly relevant where the rate of development
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is slow or erratic. Thresholds provide a greater
degree of flexibility in the development contributions
plan while specifying the trigger for the provision of
the facility.
The works schedule included in the development
contributions plan must specify the likely timing for
the provision of the facility based on the anticipated
receipt of contributions and the satisfaction of the
demands of the population. It is not essential for all
contributions for the facility to be collected before it
is actually provided. A development contributions
plan may adopt a flexible approach to enable
provision based on demand for facilities (eg through
prioritising of works and borrowing funds).
When contributions have been taken and further
development is delayed for an extended period, yet
the threshold not reached, council may consider:
•
•

•
•

subject of review and a practice note will be issued
on this topic after this review.
2.

Water supply, sewerage and drainage
services
The specific references to water supply and
sewerage services being excluded under s94
remain and councils should not seek contributions
under s94 for these services (refer s93C of the
EP&A Act). Council can require developers to
undertake works or to pay part of the whole cost of
these works using the combined authority under
s64 of the Local Government Act 1993 and Division
2, Part 3 of the Water Supply Authorities Act 1987.
Guidelines issued by the former Department of
Land and Water Conservation also note that
stormwater and drainage services may be levied
under these Acts and, consequently, can also be
excluded from s94 contributions if a council wishes.

“pooling” of funds – refer clause 27(1)(h) of the
EP&A Regulation which allows borrowing
between section accounts.
the use of other capital funds to supplement the
s94 fund (eg borrowing or general revenue),
which may be recouped and repaid through
future contributions (including interest)
reviewing the priority of the proposed facility
and amending the works schedule accordingly
reviewing the need for the proposed facility
which may lead to an alternative (perhaps
interim) approach to satisfy the demand or
abandonment of the proposed facility (refer
practice notes Life of a development
contributions plan, review and amendment and
Public exhibition and adoption).

Councils are advised not to hold contributions for an
extended period but rather to pool funds wherever
possible to allow facilities to be provided to meet
demand.
Are there any exclusions from section 94?
There are some specific exclusions from s94 which
are discussed below, other restrictions on s94
include:
•
•
•

it cannot be used for recurrent funding (except
for road maintenance costs)
it cannot be used for planning studies (other
than those which directly result in a
development contributions plan)
it generally cannot be used for ongoing
administrative costs.

1. Crown development
The current limitation on imposition of levies on
Crown developments as outlined in Circular D6 –
Crown Development Applications and Conditions of
Consent remain in force. However, this is the
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Purpose of a development contributions plan
This practice note explains the basis of a section 94 development contributions plan
and key objectives that should be considered when setting out the purposes in the
plan.
What are the requirements for a contributions
plan?
The EP&A Act and EP&A Regulation require that a
development contributions plan identify the purpose
of a contributions plan [clause 27(1)(a)].

contributions or the dedication of land or both.
It should specifically mention this as an
objective to make the authorisation clear
•

is a public document which displays the
council’s policy for the assessment, collection,
expenditure and administration of contributions

the plan is essentially an administrative
framework under which the funding and
provision of specific public facilities strategies
will be implemented and co-ordinated. It must
be specific about how the council will
administer the contributions process and funds

•

provides the legal mechanism by which
councils may impose a condition of
development consent requiring a monetary
contribution, dedication of land or both
pursuant to section 94 (s94).

it is the basis upon which public facilities can
be provided to cater to the demand generated
by new development. The plan should clearly
identify the purposes for which facilities are to
be provided

•

the plan provides a strategy for the
assessment, collection, expenditure accounting
and review of development contributions on an
equitable basis. It should cover all these
issues

•

the plan demonstrates that a council is publicly
and financially accountable in its assessment
and administration of the contributions plan.

A development contributions plan:
•

•

The records, accounts, registers and annual
reports, which are required to supplement the
contributions plan, demonstrate council’s
performance in the management, monitoring,
accounting and administration of development
activity. These should also be informed by the
basic purposes of a plan.
Purposes within a development contributions
plan
The purpose of the development contributions plan
sets out the principles underlying the plan and the
manner in which council is to seek contributions.
They should be included in the front of a plan, and
be simple and succinct to clearly convey why a
council has prepared a plan.

The basis of a section 94 development contributions
plan is that it must be reasonable. The purposes
should set out how council is to comply with this
requirement by indicating how it has identified and
addressed nexus (demand), and apportionment.
The template for the section 94 development
contributions plan contains examples of how these
matters can be addressed.

The objectives should not be lengthy nor be overly
complex to avoid confusion as to intent. Just as the
aims and objectives of local environmental plans
provide the basis for zoning and development
control, the purpose of a development contributions
plan is to outlines objectives of how the funding and
provision of specific public facilities strategies will
be implemented and coordinated.
What are the main considerations?
Some of the key issues that should be taken into
consideration in setting the purpose of a plan are:
•

the plan authorises council, when granting
consent to development applications or the
issuing of complying development certificates,
to impose conditions under s94 of the EP&A
Act requiring the payment of monetary
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Application of a section 94 development
contributions plan
The purpose of this practice note is to advise councils on the definition of an appropriate area
for a section 94 contributions plan.
What are the requirements of the EP&A
Regulation?
The EP&A Regulation requires that a contributions
plan state the land to which it applies [clause
27(1)(b)]. This effectively requires the plan to define
the areas or catchments within which facilities are to
be planned.
A development contributions plan may be prepared
by a council for the whole or part of the land within
the council’s area. A development contributions plan
may also be prepared by two or more councils for the
purpose of enabling contributions to be required for
the benefit of adjoining areas (refer section 94C of
the EP&A Act).
Where a contributions plan does not apply to the
whole of a council’s area, it may be useful for the
land to which the plan applies to be defined by
reference to a map.
What is a catchment?
Many section 94 (s94) plans operate using
catchments and the definitions of catchments can
vary depending on the purpose of the plan and the
facilities it covers.
For example:
•

•

•

a catchment may mean a geographic area that
will incorporate the population – both existing
and future – from which the major demand for a
facility or service will be created. This could be
a greenfield development area, an entire local
government area or a combination of local
government areas
a catchment may also have physical geographic
boundaries. For example, while new or
additional road infrastructure may be required
because a residential/commercial population is
moving into a former predominantly rural or
industrial area, the design of that road
infrastructure must relate to logically identifiable
physical features of the landscape
a catchment may also be wholly or partially
defined by a social barrier such as a railway line
or a major highway, which in practice, affects the
ability or inclination of a resident population to
access services on the other side. This may be

Environmental Planning and Assessment Act 1979

due to limited crossing points increasing the
distance, a lack of cross-suburban transport
options or simply a perception of an impediment.
For example, a population may identify with a
centre which is further away but easier to
access.
What should be considered in defining
catchments?
Catchments should be of a sufficient size to
promote efficiency in the timing of the
provision of infrastructure. Generally, the
smaller the catchment, the greater the
difficulty in accumulating sufficient
contributions to enable works to proceed and
the greater the potential for increased
complexity in the management of any internal
borrowing.
Catchments should be defined, as far as is practical
and equitable, to minimise the proportion of external
users of the infrastructure. This means the demands
from outside the catchment area must be accounted
for through apportionment. Sometimes this is
unavoidable, however, a primary consideration
should be to define a catchment to reflect the
demand arising from future growth.
Although the EP&A Regulation does not require that
a map showing the area of application of a plan, it is
good practice as it ensures that there is no question
as to the area where contributions are levied.
However, new provisions do require a map to be
included that delineates the specific public amenities
and services proposed to be provided by the council
[clause 27(1)(g)]. It is therefore vital that the map is
accurate and at a scale that clearly shows the
boundaries of the area(s) that the plan applies.
There have been many instances of disputes over
land being within or outside a catchment due to poor
mapping. Mapping therefore should not be an
afterthought (refer practice note Works schedules
and mapping).
Are there specific considerations in setting
catchments for a section 94 plan?
A s94 contributions plan will include a range of
differing categories which may have catchments that
also differ. For example, local open space
catchments may be specific to a certain planning
area while open space catering for widespread use
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(eg structured open space such as sports facilities)
may have the entire local government area as the
catchment.
It is important for council to set out the catchments to
which a contribution will apply as a contribution may
not be able to be charged for development outside
this catchment (even though it may create demand).
Consequently, the research and investigations that
should be undertaken during the plan making
process are extremely important. Accuracy of
mapping of facilities is also critical to ensure there is
no debate about catchment coverage.
What are the considerations for a cross
boundary plan?
Section 94C allows a cross boundary (joint)
development contributions plan to be prepared by
one or more councils. Setting catchments and
defining the area to which a cross boundary plan
relates is dependent on the types of demand that are
identified in each or all of the areas to which the plan
will apply.
Considerations for the establishment of a crossboundary catchment based plan include:
•
•
•

•
•
•
•
•

does the area to be released for development
(rezoned) cross a local government boundary?
does the area of influence of the new
development cross a local government
boundary?
will the population of the new development
benefit from facilities provided in one or more
local government areas in advance of the
release of the development area?
do other cross-boundary relationships exist (eg
inter-library loans, garbage servicing
arrangements)?
can both councils agree concerning the works
programme and the investment and timely
expenditure of the contributions?
what management and maintenance
agreements need to be made in respect of the
infrastructure provided?
can both councils agree concerning loan
servicing arrangements and the bearing of risk?
in the event of a challenge to the plan, how are
legal expenses to be paid?

The matters that should be taken into account in
preparing a s94C cross boundary plan are the same
as those for a s94 contributions plan, including all the
requirements of the EP&A Regulation.
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Relationship between expected development and
demand
The purpose of this practice note is to advise councils on the methods to determine
demand for the purposes of demonstrating reasonableness for a section 94
development contributions plan.
What are the requirements of the EP&A
Regulation?
The EP&A Regulation requires that a section 94
(s94) development contributions plan identify the
relationship between the expected types of
development and the demand for additional public
amenities and services to meet that development
[clause 27(1)(c)].
This is the first step in determining contributions
and, consequently, a significant consideration given
the reasonableness of a plan is founded on the
assumptions and projections that determine that
relationship.
The identification of the relationship between
expected development and demand requires an
assessment of:
•

the makeup, spatial distribution and timing of
growth that will be encountered in the
catchment area(s) in the planning horizon
(growth and development)

•

the current levels of provision of public
amenities and services in the catchment, and
the needs of the future residents in this
catchment (nexus/demand identification).

•

changes to zoning and development
controls that apply to land where this may
create additional population

•

the implications of development of
employment areas and lands which could
lead to a larger workforce in the area

•

participation rates for various activities (eg
recreation, community facilities/ life cycle
stages of the new population).

A s94 plan should distil information from these and
other relevant data sources to clearly and succinctly
identify the types of likely development to occur in
the area. This will permit judgements to be made
about the demand that will be created. There is no
need to present information that is not relevant to
identification of demand.
The information which may assist council in the
analysis of the existing and anticipated
population, includes:
•

•

How council should identify the “relationship”?
The main aim when assessing growth and
development is to ultimately determine the demand
that is to be generated by an incoming population.
This requires focus on:
•

overall population change in the planning
period

•

the implications of demographic change (eg
trends for children, young people, mature
people, older people) and changes in the way
people use and occupy housing (eg
household formation rates, occupancy rates)

•

the extent of land capacity and availability,
whether this is likely to be developed or
redeveloped, how much development this will
yield and what type of development will result
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•
•
•

census data (available from the Australian
Bureau of Statistics in various formats which
allows the data to be analysed and
presented in specific formats)
user or participation surveys undertaken for
various public facilities such as recreation or
community facilities
social plans and other demographic
analysis local residential studies
area of land zoned for development of a
particular type
land ownership patterns (large areas of land
held in single ownership may be more easily
redeveloped).

The demand assessments will have identified the
facilities that are required for the incoming
population. The link between that demand and the
facilities required include consideration of whether
new or upgraded facilities are required, and the
extent to which existing demand needs to be taken
into account (apportionment).
It is only after demand and apportionment have
been considered that the “relationship” can be
finally established, and the specific requirements of
the EP&A Act and EP&A Regulation are satisfied.
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How to set up a works program to cater to
demand
Translating population growth and demand, into a
works program is one of the most important stages
of the preparation of a s94 plan.
A works program is a function of the population and
development analyses, demand assessment, and
determination of categories of facilities required for
the incoming population. It is a critical component
of a contributions plan as it essentially locks council
into the provision of these facilities. It is therefore a
task that is best done in a multi-disciplinary
environment within a council (see also practice note
Financial management of development
contributions).
The type and extent of required facilities may be
determined by:
•
•
•
•

the anticipated development (ie the type of
development and the characteristics of the
incoming population)
the spare capacity in existing facilities
(including those owned and operated by
other authorities and private organisations)
the types and extent of public facilities
required to satisfy the anticipated demand
The apportionment that is required between
existing and future development.

The works program should:
•
•
•
•
•
•
•
•

be a genuine evaluation of the needs of a
projected population
be realistic and achievable
identify costs that are accurate
be specific about the facilities that are to be
provided and not adopt ‘generic’ categories for
facilities (eg ‘road upgrading’)
take into account grants and contributions
received by other means
show how the facilities that are to be provided
are to be delivered
show the timing or thresholds for facility
provision
show the apportionment (where relevant) for
any facilities.

The analysis of demand and determination of
facility requirements will often be a balance
between augmentation of existing facilities and
supply of new facilities. It is quite acceptable
(and encouraged) for councils to make optimum
use of existing facilities to cater to future
demand. However, s94 should not be used as a
mechanism to cater to existing unmet demand.

Additional guidance on facility planning can be
found in the practice note Template for a section 94
development contributions plan as well as other
relevant documents that provide functional planning
guidance (eg Outdoor Recreation and Open Space:
Planning Guidelines for Local Government,
Department of Urban Affairs and Planning,1992)
Section 94 facilities should not be a ‘shopping list’ of
desirable items based on development opportunity.
Justification of facilities and the level of provision
must be based on the demands generated by the
future population. The test of reasonableness must
be applied to a works program (refer also practice
note Principles underlying development
contributions).
Standards of provision should generally not be at
odds with those prevailing unless clearly justified. If
council decides to provide a facility at a higher
standard than that which currently exists in the area
the plan must:
•
•

clearly state the current and proposed level of
service
show why the anticipated development creates
a demand for the proposed level of service.

A council must explain in the plan the assumptions
and policy adopted, why they are considered
appropriate, and reference the source of
information.
Environmental Planning and Assessment Act 1979
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Determining rates for different types of development
This practice note provides guidance on the manner of setting section 94
development contributions for different development types.
What are the requirements of the EP&A
Regulation?
The EP&A Regulation requires that a development
contributions plan contain formulas to be used for
determining the section 94 (s94) contributions
required for different categories of public amenities
and services [clause 27(1)(d)]. In addition, the
EP&A Regulation requires the s94 contribution
rates for different types of development to be shown
in a schedule to the plan [clause 27(1)(e)].
How are contributions formulated?
A s94 development contribution is essentially the
conversion of a works schedule into some common
base such as a “per person” or “per lot” rate. This
then allows a council to advise applicants of the
contribution applicable by type of development
(whether residential, commercial, industrial or some
other form of development). Any applicant or
member of the public should also be able to readily
calculate a contribution for any type of
development.
Formulas are at the heart of a contribution and they
are required to show how a contribution was
derived to ensure transparency. The underlying
principle is that the manner by which the standard
base has been derived should be clear.
There have been many instances where formulas
have been poorly drafted with adverse
consequences. Consequently, they should be
prepared by a person that understands how the
formulas are to be used and should ideally be
verified by another person/s. This is particularly
important where a cross boundary plan is being
prepared.

As the rate of contribution for a particular type of
facility could be arrived at using differing methods
(ie lots, persons), the particular method employed
must be shown clearly.
How is existing demand treated?
In many instances, a council will be augmenting
new facilities or providing new facilities, a proportion
of which may cater to the demands of the existing
population.
This is quite acceptable, however, in these cases, a
suitable apportionment will need to be used to make
allowance for this demand and to ensure that future
development is only paying its fair and reasonable
share (refer practice notes Principles underlying
development contributions and Relationship
between expected development and demand).
The apportionment factor in the above formula is
the means to achieve this end and the relevant
apportionment rate must be determined on a case
by case basis. For example, in some instances
there will be 100% apportionment to new
development where the facility is provided to cater
only to the demands of future development. In
other instances the apportionment factor may be
less depending on the extent to which existing
demand is being satisfied (that is, there may be
apportionment between existing and new demand).
The total costs of the facility should only be the
costs to the council and should therefore not include
any specific (or tied) grants that have been provided
by other sources to fund the facility. This, however,
does not apply to grants received by the council that
are untied and not specific to a particular facility.
What type of rate is being used?

At its simplest, the contribution rate is a function of
the total cost of the facilities divided by the demand
for those facilities multiplied by the apportionment
factor.
Contribution
(Note: AF

=
=

Facility cost ($)
Demand

x AF

the apportionment factor)

The “demand” in the above formula may be on the
basis of the number of lots in a catchment, the total
population a facility will serve, the floorspace that
will result from a rezoning or the total traffic
generated by new development.
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The basis of a contribution is the demand that is
created. Essentially, demand arises from
population and development growth, however,
these may manifest in a number of ways such as in
the need for human or physical infrastructure.
To make allowance for these differences, there are
a number of different bases that may be used, the
most common of which include:
•
•

a “per person” or “per lot” contribution rate
a “square metre” rate.

A contribution may also be expressed in many other
different ways depending on the way the demand is
expressed (and assessed):
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•
•
•
•
•
•

per dwelling
per lot
per worker (for industrial, commercial, tourist
and other non-residential forms
development)
per room or key (for tourist facilities)
per car space (for public car parking facilities
required in commercial/business/shopping
centres)
per metre of road frontage (for all types of
development).

Arriving at a contribution (whichever base is used)
is a relatively simple matter of using the rate to
determine the end contribution by development type
through a conversion factor. This will vary
depending on the base selected.
How is the contribution calculated on a per
person basis?
There are various methods to identify demand by
population, however, the most common method is
for a council to either use a population projection or
establish the population or development yield from
a release or redevelopment area. This will give a
total number of “persons” for the formula.
Once the demand assessments are undertaken,
and a works schedule costed, the derivation of the
per person rate can use the basic formula noted
above.
By way of example, for a works program of $10
million uniformly serving an end population of
10,000 with 4,000 existing residents in the area (ie
6,000 incoming population), the apportionment
factor is:
AF

=

6,000
10,000

=

0.6

The new population is therefore responsible for $6
million of the works program (ie $10 m x 0.6) while
council commits to funding $4 million to cover
demand by the existing population. To arrive at the
per person rate contribution for new development,
and using the model formula set out earlier, the
contribution is as follows:
C

=

x

$Facility cost
Demand

AF

thus,
$10,000,000
6,000

x 0.6

=

$1,000 per person

The base rate can then be converted into a
contribution for each development type such as a
residential dwelling (see below).
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How is the contribution calculated on a
floorspace basis?
Contributions based on floorspace follow the same
principles as that for population.
As an example, if the council has determined that a
new employment area will create 20,000 square
metres of floorspace which will require $10 million in
road works and traffic management facilities, the
contribution for traffic management facilities will be:
$10,000,000
20,000

x 1.0

=

$500 per m2

Again, the contribution can then be converted into a
rate by development type. The apportionment
factor is 1.0 as all of the works are the responsibility
of new development and there is no apportionment
between existing and new development.
How is a contribution set for different
development?
Different development generates differing demands.
For example, residential development in a release
area will generate demand for a variety of facilities
including human services (eg community facilities,
recreation) or physical services (eg roads and traffic
management facilities).
A contribution, then, for this residential development
will be made up of various categories according to
this demand. That may include community services
(community centres, libraries, etc), open space,
roads, traffic facilities and so on. The overall
contribution is thus the aggregation of the
contributions from these sub-categories.
Where a contribution for, say, community facilities is
set at a “per person” rate, it will be necessary to
convert this into a contribution for a dwelling in the
example above. This is achieved by the use of
standard occupancy rates that will be set out in the
plan.
For example, the occupancy rates published by the
Australian Bureau of Statistics for a certain local
government area may historically be 1.3 persons
per one bedroom dwelling, 1.8 persons per two
bedroom dwelling and 2.5 persons per three
bedroom dwelling (or allotment). Through
research, council may establish that these
occupancy rates will continue at the same rate for at
least the next 5 years.
The conversion of the “per person” rate is simply a
multiplication of the contribution per person by the
prevailing occupancy rate for different types of
dwellings or lots within the catchment area.

Page 2

Issued
July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

So, if a contribution for community facilities is
$1000, application of the above occupancy
standard would result in the following contributions
for the various dwelling types:
•
•
•
•

in the case of a one bedroom dwelling: $1,300
(ie $1,000 x 1.3)
in the case of a two bedroom dwelling: $1,800
(ie $1,000 x 1.8)
in the case of a two bedroom dwelling: $2,500
(ie $1,000 x 2.5)
if the “standard” occupancy for a detached
dwelling is 2.5, then each new allotment can
also be charged $2,500.

•
•

that a worker who also lives in the area, is
more likely to use facilities on weekends than a
worker who lives in another area
that the reduced time spent in commuting
provides additional leisure time.

Councils should ensure that contributions are not
seen as a means to upgrade existing centres
through contributions. If a council wishes to apply
contributions in such situation, it may be more
beneficial to apply the s94A flat rate levy which
does not require such judgements to be made.

This can be repeated for any dwelling or allotment
type as long as the occupancy is adopted in the
contributions plan.
For the example above of the commercial
floorspace where the contribution was $500 per
square metre, the contribution for a new
development of 2500 square metres, would be:
2,500 x $500

=

$125,000

How are employees and workers treated?
There are often debates about whether new
persons who both live and work in the area should
be counted as both residents and workers for the
purposes of levying a contribution. This largely
arises with commercial and industrial development
applications since the new residents are likely to
have already paid a contribution. The extent of the
issue depends on the circumstances.
For example, in a country centre, a large proportion
of the new workforce may also be new residents. In
this circumstance, it would be unreasonable for the
contributions plan to assume that they both create
the same level demand since the demand overlaps
or coincides. There may be some validity in a
contribution for civic centre works where the
demand for works are from only employees.
In an urban suburb, the proportion of people who
both live and work within the same local
government area may be less. In these instances,
the matters council should consider in applying any
discount or similar weighting include:
•
•

•

whether a weighting is already applied to
ensure residents and workers are appropriately
sharing the cost of infrastructure provision
whether a weighting should be applied to
differentiate between residents who are not in
the workforce and employed residents (the
labour force)
that a resident who works in the area has an
opportunity to use facilities during the day,
before and after work, that a commuter does
not

Environmental Planning and Assessment Act 1979
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Works schedules and mapping
This practice note provides guidance on the information in the works schedule and
mapping that is required to be included in a development contributions plan.
What is the intention of inclusion of works
schedules and mapping?
The EP&A Regulation requires that a development
contributions plan contain a map showing the specific
public amenities and services within the plan,
supported by a works schedule that contains an
estimate of their cost and staging [clause 27(1)(g)].
The intention of these new provisions is to ensure that
development contributions plans provide sufficient
information that clearly conveys the council’s
intentions for the provision of facilities and services the
subject of contributions.

The rationale behind the inclusion of mapping should
be that, together with the works schedule, it should
inform the reader of the location of the facilities that
have or will be funded by the contributions, and their
likely timing. This will make the process more
transparent with the added advantage that it will
encourage a more complete understanding of the
benefits of contributions in facility provision.
The type of mapping to be provided should include:
•

What form should a works schedule take?
There is no prescription in the EP&A Act or EP&A
Regulation on the form of the works schedule to
provide sufficient latitude for councils to present the
information that is relevant to their area.

•
•

However, good practice suggests that the following
should be included in the works schedule:
•

•

•

•

the category of public facility that is included in
the development contributions plan. That it,
whether it is for community facilities, open space,
roads or other similar type of public facility
the name or location of the particular facility that
has been provided, or is being proposed for
provision of upgrading. “Generic” names should
not be used (eg community facility upgrading) –
they should be specific (eg “Smith Street
community facility”)
the cost of the works – this should again be
specific to the facility that is being provided (eg
“Smith Street community facility - $50,000”). In
the case of a section 94 (s94) development
contributions plan, the schedule should indicate
whether the costs are inclusive or exclusive of
apportionment
the timing proposed or the thresholds(s) being
used as the measure for provision (eg “2006/07 or
“when population of 3,000 achieved”).

Additional notes to the works schedule are
encouraged to provide more details of the works and
to refer the reader to other relevant sections of the
development contributions plans as necessary.

maps showing the catchments for the various
types of facilities being provided and the area of
application of a plan. In many instances, these
may be the same, however, if there are
differences they should be shown
maps showing the locations of specific
facilities (eg open space, community facilities)
together with the names of the facilities
for cross boundary plans, the maps should
clearly show the catchments within each local
government area and the individual facilities that
are to be provided by each council party to the
plan.

The principles behind the creation of the mapping to
be used should be that:
•
•
•
•

it is of a scale that allows reference to key
features such as roads and natural features
it should have clear text showing features and
facilities, and should be readable
it should have a key showing differentiation
between the types of facilities being provided
provision of mapping with aerial photography is
encouraged for clarity, and the use of
Geographic Information Systems for mapping is
encouraged for planning and asset management
purposes.

Where the location of a facility cannot be provided
accurately (eg in a new release area), the criteria for
inclusion of the facility should be included in the
mapping. For example, the location of a community
facility may be being planned for a town centre and
this is not yet finally determined.
Any changes to the mapping will necessitate the need
for a review of the plan and public exhibition.

What form should the maps take?
Again, there is no prescription in the EP&A Act or
EP&A Regulation on the form of the maps that are to
be provided in a development contributions plan.

Environmental Planning and Assessment Act 1979
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Public exhibition and adoption
The purpose of this practice note is to provide guidance on the exhibition and
adoption of a development contributions plan under section 94, and the
administrative consequences. It also discusses community consultation within the
plan making process.
What are the requirements of the EP&A
Regulation?
The EP&A Act and EP&A Regulation set out the
process for making development contributions plans
(refer section 94EA of the EP&A Act and Part 4 of
the EP&A Regulation).
The following sets out the requirements of the
EP&A Act and EP&A Regulation in relation to plan
making, but also provides suggestions on making
the process for the preparation and adoption of a
development contributions plan more inclusive and
transparent to the public.
Consultation procedures during plan
preparation
Clause 28 of the EP&A Regulation requires council
to publicly exhibit the plan and seek submissions
from the public on the plan. These are minimum
requirements for a council to follow and
consideration should be given to other forms of
consultation during the plan preparation process
including:
•
•
•

community information sessions, survey and
other consultation mechanisms
consultation with key stakeholder groups in the
area such as local developers, chambers of
commerce and business groups
provision of information through web based
tools and in convenient locations such as public
libraries.

Consultations with the community
One of the key requirements of a development
contributions plan is to assess demand for a range
of services of the incoming population. One of the
investigations a council should make is the potential
capacity of existing facilities to accommodate some
(or all) of this demand. Community consultation is
an ideal means of assessing the existing capacity of
facilities as well as a means to understand potential
changing needs of a community.
Depending on resources and circumstances, a
council may wish to:
•

undertake community consultation sessions to
more fully understand current needs and
expectations. This may be especially important
in new development areas (either greenfield or
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•

•

brownfield) where some people have moved in
but further capacity for development remains
undertake community surveys – such as open
space or community facility needs – to identify
current user patterns and current levels of
provision/use
discuss the community’s expectation as to what
facilities should be planned for to complement
or enhance existing community facilities.

However, it is stressed that section 94 (s94) should
not be used to make up for existing deficiencies in
the local government area nor to provide for the
needs of current residents (unless apportionment
measures are used).
Follow up information to the community, particularly
following a survey, workshops or focus groups, is
useful to let people know what has developed from
information provided. Councils will be aware of the
best methods of communicating with their
community from newsletters, local newspapers, and
the council’s internet site or including brochures in
the annual rate notices.
Formal consultations with developers
In both greenfield and brownfield areas, the major
local developers are likely to be known to the
council. Consultations should, ideally, occur early
in the preparation phase of a development
contributions plan facilitating a shared
understanding of the likely infrastructure
requirements and costs and potential for works in
kind.
Alternatively, consultation, or further consultation,
could occur prior to the plan being placed on
exhibition.
Public exhibition processes
The EP&A Regulation requires that council must:
•

•
•

give public notice in a local newspaper of the
places, dates and times for the inspection of
the draft development contributions plan
(clause 28(a))
publicly exhibit a copy of the draft development
contributions plan and a copy of any supporting
documents
exhibit the draft development contributions plan
for a period of at least 28 days (clause 28(b))
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•

make available copies of the draft contributions
plan and supporting documents to interested
persons (clause 29).

Any person may make a submission on the draft
development contributions plan (clause 30). Council
should review all submissions thoroughly and make
an assessment as to whether the submission has
merit and, if so, whether there is a need for review
of the exhibited draft plan. Council should assess
whether any such amendments are likely to have
any impact on the level of contribution (either
increase or decrease) or the manner in which the
contributions are set (eg how they apply to specific
development).

the new development contributions plan by title and
date.
Making plans more accessible
Many councils place their entire plans on their
internet site to enable easy access. Councils should
also consider the use of “contributions calculators”
which are tools to allow any person to calculate
their s94 liability. These should be user-friendly and
should require only basic input data – being the
details of the proposed development and the details
of the existing development – to enable a quote.
Calculators should be available on council’s internet
site.

Having considered these submissions, council may
then:

Council’s internet site usually contains information
concerning many facilities and features of the local
government area. A small extension of this would
enable the funding sources of a facility to be
disclosed to the community. Alternatively, the
internet site could have a regular feature
showcasing new or improved facilities and civil
works.

•
•

Council should also make copies of all plans
available at council offices for purchase.

Where there are likely to be significant changes to
the quantum of the contributions or the manner in
which they are set in the draft plan, council should
consider the need for exhibition of these
amendments.

•

approve the plan as exhibited (clause 31(1)(a))
approve the plan with alterations it considers fit
(clause 31(1)(b))
decide not to proceed with the development
contributions plan (clause 31(1)(c)).

Notice of council's decision should be made in a
local newspaper (that is, either a decision to
proceed or not proceed with the plan) within 28
days (clause 31(2) & (3)). The development
contributions plan comes into effect from the date
of public notice or such other date as nominated
in the notice (clause 31(4)).
Operational considerations following plan
adoption
There is a range of matters that council needs to
consider once a plan is in force:
•
•

ensuring administrative requirements relating to
the notification of a plans effect are
implemented
day to day administration such as
establishment of trust accounts, management,
monitoring and review mechanisms.

These will vary particularly if the plan is a new one
(see also practice note Financial management of
development contributions).
Section 149 notices and conditions of consent
A certificate issued under section 149 of the EP&A
Act should identify the name of each development
contributions plan applying to the land.
Council will also need to ensure when drafting
conditions of consent that they specifically refer to
Environmental Planning and Assessment Act 1979
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Life of a development contributions plan, review and
amendment
The purpose of this practice note is to advise councils on considerations for
determining an optimum length for the life of a development contributions
plan, and when to review and amend a plan.
What are the key concepts?
As with many other factors in the management of
the development contributions system, the life or
the horizon of a development contributions plan
needs to be tailored to individual circumstances. It
is not uncommon for a plan to be amended on a
number of occasions through its life to make
allowance for changed circumstances or to ensure
that financial management is sound. There is also
a requirement to update the contribution rates in a
plan to keep pace with inflation and land value
changes.

•

can the short and long-term population and
lot/dwelling projections within the plans
projections be relied upon or should there be a
regular review?

•

what is the relationship with local
environmental plans (LEP) and development
control plans (DCP) such as development
potential, and are there any programmed
reviews of these instruments which may affect
the underlying assumptions within the plan?

•

is the relationship with underpinning studies
such as social plans and open space strategies
likely to change, or are new studies likely to
reveal additional information?

•

are the rolling capital works program
sustainable and in conformity with councils
wider management planning?

•

are there cash-flow implications arising from
the works program (ie surplus/deficit) that need
reconsideration?

The difference between the life of a plan, the
amendment of a plan and its review is discussed
under the following headings:
•

•

•

the life of a plan - refers to the length of time
over which future growth and demand identified
within the plan is projected, or which is
identified in the plan itself
amendment of a plan - is the process of
changing the plan without the requirement for
repeal (refer clause 32(3) of the EP&A
Regulation).
review of a plan - is the periodical review
which may or may not extend the life of the
plan, and which leads to the repeal of the plan
(refer clause 33A(1) of the EP&A Regulation).

These concepts are discussed below.
What is the life of a development contributions
plan?
The life of the development contributions plan will
be dictated by the extent of growth or the population
projections it contains. However, councils should
not attempt to make too long a projection as this
can lead to substantial error. Quite often, plans
adopt a planning horizon of 10 to 15 years with a
commitment to review at least every five years.
Where an area is growing very rapidly there may be
a need for more regular review.
The chief factors for consideration in the life of a
development contributions plan are:
•
•

what long range planning is required for major
items of infrastructure?
what is the life cycle of a development area and
of the facilities that are being provided?
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Amendment of a contributions plan
Clause 32(3) of the EP&A Regulation sets the
parameters for amendment of a development
contribution plan. A council is not required to
prepare a new contributions plan if the amendment
is for:
•

•

•

making minor typographical corrections (clause
32(3)(a)). This should be contingent on such
changes not changing the quantum of the
contribution or the manner in which it is
imposed
updating contributions rates in accordance with
indices adopted by the plan (clause 32(3)(b). It
is noted that the plan must set out these
indices to enable the amendment to be valid
(refer also to the practice note Adjustment of
section 94 development contributions)
omitting completed works (clause 32(c)). This
is important as it avoids confusion when the
plan is reviewed and also demonstrates the
progress a council is making on achievement of
the works program.

Typographical errors and omission of completed
works will generally require council to publish a new
plan, however, the updating of works within a plan
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can be undertaken by council publishing these
separately.

5 year horizon and the funding of such facilities
cannot be expected to be borne only by people that
contribute within that time.

Review of development contributions plans
There are new provisions for review of a
contributions plan:
•
•

clause 32 of the EP&A Regulation outlines the
requirements for repeal of a contributions plan
clause 33A(1) of the EP&A Regulation requires
a council to keep a development contributions
plan under review. If a date by which a plan is
to be reviewed is stated in the plan, council is
to review the plan by that date

The triggers for the requirement to prepare a new
development contributions plan include:
•

•
•

•

if the works program within the plan is to be
amended (apart from the removal of items that
are complete) which may have consequent
impacts on contributions such as increasing the
levels or changing the proportional
responsibility for provision (apportionment)
if the basis of the plan is to be changed such as
the base population in an area, occupancy
rates, standards of provision, timing of delivery
if the catchment area is to be changed. This
may be the result of a boundary change to a
local government area or be necessitated for
function reasons
if, in the case of a joint contributions plan, one
or both councils propose any of the above.

As the reviewing of a plan is done by way of a new
contributions plan, the requirements for public
consultation apply to the amending plan (refer
practice note Public exhibition and adoption).
For example, there are also likely to be population
changes during the life of a plan (or plans) that must
be recognised such as changes in the demand for
child care and youth facilities. Ongoing review of
the contributions plan enables the projections to be
closely monitored and adjusted as more accurate
information becomes available.
Additional considerations in the life and review
of a development contributions plan
Preparation of a contributions plan is not a ‘stand
alone’ task done in isolation of other council policies
or management practices. It must of necessity
originate from council’s strategic or corporate plan
since this is where the foundation of funding local
infrastructure lies. Most importantly, this gives
legitimacy to the overall direction of the
contributions plan.

Consequently, there is a need for a longer term
planning horizon to be adopted. As an area
progresses and more information becomes
available, this should be used to test past
assumptions for validity.
Relationship to LEPs/DCPs and other
underpinning studies
One of the key foundations of population projections
in a contributions plan is the underlying statutory
regime. A council’s local environmental plan will
provide the basis for growth and development and
changes to future development potential that may
lead to additional demand should be monitored.
There may be instances where new
greenfields/brownfields development areas are
created and a new contributions plan is prepared.
The development within this area will be making
contributions towards its own specific facilities,
however, it is also likely that the new residents will
also be making contributions to facilities that are
being provided for the entire local government
population. For these reasons, it is desirable for the
new development contributions plan to become a
subset of the main development contributions plan
so that it is clearly tied to other contributions and
underpinning documents.
Many councils also undertake strategic planning
investigations which provide more detail on issues
that may directly relate to a contributions plan. For
example, a council may prepare an open space
management plan that results in fundamental
changes to the manner in which the council
provides facilities (eg a move away from “pocket
parks” to more comprehensive facilities). In these
instances, there is likely to be a flow-on effect to the
development contributions plan that should be
considered.
This underlines the need for constant review. It
also emphasises the need for a multi-disciplinary
approach within council to the management of
development contributions plans (see also practice
note Financial management of development
contributions).

Whilst plans should be reviewed at least every five
years, the facilities that are being planned are often
longer range such as major recreation or
community facilities that require considerable
expenditure. These cannot be planned for within a
Environmental Planning and Assessment Act 1979
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Adjustment of section 94 development contributions
This practice note outlines key considerations in the adjustment of section 94
development contributions.
Why is adjustment important?
Adjustment of contributions and levies is important
to underpin the financial viability of the contributions
system that council has in place. This practice note
outlines considerations that are most relevant to
amendment of a contribution rate.
The new provisions that must be considered in the
operations of a council development contributions
system are:
•
•

•

clause 32 of the EP&A Regulation that outlines
the requirements for amendment or repeal of a
development contributions plan
clause 33A(1) that requires council keep a
contributions plan under review. If a date by
which a plan is to be reviewed is stated in the
plan, council must review the plan by that date
review for the purposes of updating
contributions rates, omitting completed works
and correcting minor typographical errors.

What forms of adjustment are there?
There are essentially two ways that a section 94
(s94) contribution can be adjusted:
•
•

adjustment of the contribution rate specified
in a s94 development contributions plan
adjustment of the amount payable under a
condition of development consent between
the time of the granting of consent and
payment.

Identification of the most appropriate method of
indexing contributions is a vital component of the
preparation of a development contributions plan
given the eroding effect on the value of money by
inflation and the adverse effects of land value
escalation.
A development contributions plan needs to specify
the type of indexation factor applied and when
indexing is to occur being quarterly, six monthly or
annually. It is valid for a different, but otherwise
appropriate, method of indexation to apply to land
values and another to the cost of works.
Adjustment of section 94 contribution rates
Clause 32(3)(b) of the EP&A Regulation allows a
development contributions plan to revise the rates
of s94 monetary contributions set out in the plan to
reflect quarterly or annual variations to “readily
accessible index figures adopted by the plan (such
as a Consumer Price Index)”.
Environmental Planning and Assessment Act 1979

The Australian Bureau of Statistics publishes
various indices that may be useful for council to use
it the s94 plan. Typical indices used in
development contributions plans include the
Consumer Price Index and Building Materials Index
(BMI). Information on these indices is available
from the Australian Bureau of Statistics at
http://www.abs.gov.au.
Although the EP&A Regulation does not specifically
mention escalation of land values, a council can
include land value indices within a s94 contributions
if they are:
“prepared by or on behalf of the council from
time to time that are specifically adopted by
the plan” [EP&A Regulation 2000 clause
32(b)(ii)]
A land value index could, for example, be based on
average land values in an area derived from
representative sales in the development area, or
alternatively, several catchment areas depending
on the characteristics of the locality. The
appropriate methods and index will need to be
assessed by council. However, to be valid, a
development contributions plan must specifically
adopt such an index.
A sample clause is outlined in the s94 development
contributions plan template.
Adjustment of section 94 contribution at the
time of payment
It is recommended that a clause be included in a
s94 development contributions plan that sets out
the manner in which a contribution is adjusted
between the granting of the consent and the
payment of the contribution. A sample clause is
outlined in the s94 development contributions plan
template.
Conditions requiring adjustment
Development consents that have a requirement for
the payment of a contribution or a levy must include
the amount of the contribution.
In addition, the condition of consent must specify
that the contribution or levy will be adjusted at the
time of payment in the manner outlined in the
contribution plan. A model set of conditions are set
out below.
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Sample section 94 contribution condition
Condition ##
Pursuant to section 80A(1) of the Environmental Planning and Assessment Act 1979, and the [name]
Section 94 Development Contributions Plan, a contribution of $[insert total amount] shall be paid to
Council.
The contribution is calculated from Council’s adopted Section 94 Development Contributions Plan in the
following manner:

Open Space
Community Services facilities
Roads
Civic improvements
Administration

$[amount]
$[amount]
$[amount]
$[amount]
$[amount]

These are examples of the types of
contributions that may be in a plan
– more or less categories may be
applicable in the circumstances

The amount to be paid is to be adjusted at the time of the actual payment, in accordance with the
provisions of the [name] Section 94 Development Contributions Plan. The contribution is to be paid
before [insert requirement].

Environmental Planning and Assessment Act 1979
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Financial management of development
contributions
This practice note outlines issues concerning financial and risk management
considerations in implementing a development contributions system.
What are the considerations?
The financial management of development
contributions relates to every aspect of the system
from monetary contributions, land purchase and
management, works-in-kind, material public
benefits, internal and external borrowings, and
planning agreements.

development contributions plan or entering into a
planning agreement must be appreciated in the
context of council's overall service delivery function.
The development contributions system affects all
sections/departments of council including:
•

While this practice note is not a substitution for
expert advice from internal or external sources, it is
intended to highlight the key financial management
issues that a council should consider.
The key considerations in this practice note cover:
•
•
•
•
•
•
•

whole of council approach – council should
view section 94 (s94) as for any large project
and address it in a multi-disciplinary manner
risk management – council should understand
the risks inherent in the contributions system,
and seek to minimise exposure to risk
developing financial models and cash flow
management – cash flow is a significant
management consideration
pooling funds and borrowing – issues
concerning fund pooling and borrowing to fund
facilities
interest – flowing from contributions that are
unspent and invested
indexing – of contributions and consents
valuing works in kind (WIK)/material public
benefit (MPB)/planning agreements.

•
•

planning, environmental services - in
forecasting and facilitating development,
preparing and reviewing contribution plans and
providing advice on planning agreements as
well as the issue and enforcement of
development consents
engineering, community and recreation
services - in providing and managing public
facilities
administrative and corporate services - for
managing the administrative, legal and financial
accounting processes.

It is therefore critical that the preparation and
ongoing administration of the development
contributions system involve all relevant
departments of council. Many councils have
established a s94 committee which typically
comprises senior council officers from each
department/section which is often chaired by the
council's general manager. This is considered good
practice particularly with the introduction of s94A
levies and planning agreement provisions.

Section 94 (s94) is often a very significant
component of council’s financial management and it
demands the input from all senior managers to
make it an effective program for the delivery of
human services.

There may also be representation of elected
representatives on such committees (although
participation by councillors is often through a
committee of council that deals with the preparation
and implementation of development contributions
systems). However, councillors are encouraged to
participate in the administration of development
contributions, as they are, ultimately, responsible for
overseeing council’s development contributions
system.

A contributions system must have regard to the
management plan as well as other relevant adopted
plans, strategies and policies of a council to ensure
that contributions are integrated within the overall
management framework.

It is recommended that where councils have a
development contributions budget in excess of $20
million (including the value of planning agreements),
an internal working group or committee be
established that should, at minimum:

Given that s94, s94A and planning agreements
are one of several mechanisms for funding public
infrastructure, the development contributions
system should also integrate with financial
management plans prepared by council for
budgeting and expenditure purposes. The
implications arising from the adoption of any

•
•
•

Whole of council approach

Environmental Planning and Assessment Act 1979

•

meet at least monthly to track collections
expenditure and report on works completion
make decisions on the timing of facility
construction
track planning agreements and ensure that
works are being implemented
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•

make decisions on the need for review of the
development contributions plan(s).

This group should also oversee the preparation of
annual reports to be submitted to the Department of
Local Government (see also practice note
Accountability and reporting).
Risk management
Risk arises because of limited knowledge,
experience or uncertainty about the future. They
may also arise through contractual relationships
where there may be changes in the relationship or
changes to the assumptions underlying the
relationship.
Risk management is the set of activities concerned
with identifying potential risks, analysing their
consequences and devising strategies to address
and, where possible, minimise the risk. The NSW
Government’s Total Asset Management Manual
identifies the range of risks to which agencies
responsible for development may be exposed.
It is not the intention of this practice note to canvass
all possible risk scenarios that may be experienced
in implementing a development contributions
process. However, some of the key risks in the
development contributions system can include:
•

•

•

•

•

•

capital risk: the capital costs of works
estimated in a development contributions plan
or planning agreement may be underestimated
which means that the assessed contributions
may be insufficient to meet capital expenditure
estimates
demand or development rate risk: those
associated with assumptions in the
development contributions plan on growth (may
be lower for example which affects cash flow),
inflation and property value escalation, demand
(higher or lower demand than assumed) could
affect works programs
interest rate risk: if facilities are funded by
borrowing, and where the plan includes an
allowance for interest payments, the difference
between the real interest rate and that
assumed in the plan
recoupment risk: if council uses fixed rate
financing with a deemed maturity date, and
development occurs at a more rapid rate, the
difference between the costs of interest on
borrowing to the rate of return of recoupment
funds invested until maturity date
recurrent expenditure risk: where recurrent
expenditure is greater than anticipated for early
facilities, the risk that other facilities may need
to be scaled back
regulatory and environmental risk: where
changes to standards may mean a facility is
more costly to construct.

There is a range of techniques for risk management
and councils should fully investigate all methods
Environmental Planning and Assessment Act 1979

before deciding on the best techniques and
strategies to implement.
The selection of a particular technique for
identification and management of risks varies widely
and the Total Asset Management Manual provides
a summary of some of the techniques that are
available. The following qualitative techniques may
be appropriate for the development contributions
system:
•

•
•

sensitivity analysis: very wide application,
from economic appraisal and financial
feasibility, to operations and maintenance
models
scenario analysis: economic appraisals and
feasibility studies
probability assessment: quantification of risk
probabilities and consequence distributions.

It is highly recommended that councils fully
understand the risk management process before
adopting a particular technique. There are many
guidelines available on risk management and
councils may wish to seek professional advice in
relation to their risk management activities relating
to development contributions.
Developing works programs
The development of a works program is one of the
most significant activities in the plan preparation
and review process. The key steps include:
•
•

the determination of the capital costs of
facilities to be provided (construction and land
acquisition)
development of a cash flow model to identify
when expenditure and income are to be
expected

Determination of costs is one of the most significant
risk factors in a development contributions plan as
this may expose a council to funding shortfalls.
Estimation of costs of construction of facilities and
the value of land acquisition are often significantly
under-estimated.
One of the greatest difficulties involved in cost
estimation is that there are rarely final designs that
can be fully costed and, often, design
considerations may change. Council should,
however, undertake concept planning for any works
that are included in a development contributions
plan and make a reasonable estimate of the costs
of facilities.
Reference to standard industry costs (eg reference
to costs guides such as Rawlinsons), council staff
experience or the involvement of quantity surveyors
or valuers to assist in cost estimates may be
useful.
Land acquisition costs are often one of the largest
cost items in a development contributions plan.
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This underlines the need for regular review
including estimates of all costs.

administer. Most development contributions plans
currently in existence use nominal values and it
remains an acceptable approach.

Cash flow management
Timing and cashflow
The cash flow within a development contributions
plans over its life can be substantial and
management of this cash flow is important so that
council can deliver the facilities in a timely manner.
This also minimises councils risk from escalation of
costs of infrastructure, land and facilities.
While many development contributions plans
include a works program, this is typically provided
as a “total works” figure rather than showing a cash
flow for the delivery of the facilities. Development of
cash flows within a plan is considered good practice
as it assists in project planning and signals the
assumptions a council has made in the timing of
delivery of facilities.
If a future facility is required to be provided, a
council will have to estimate the facility’s future cost.
If a facility has been already provided, the cost has
been established and this is readily inserted into the
development contributions plan. Councils can now
account for the historic costs of facilities through
inflation escalation which addresses issues raised
in the Allsands decision.
There are two basic techniques for including future
costs of facilities within a works program:
•
•

Nominal costs
Net Present Value (NPV) Costs.

Estimating future costs has traditionally been
undertaken in development contributions plans
using “nominal” dollar values. That is, the value of
the facility in today’s dollars even through it may be
constructed in 2, 5 or 10 years time. They are
termed “nominal” values because they do not
include the effects of inflation.
The use of the Net Present Value (NPV) approach
discounts future cash flows to account for the fact
that funds received or expended today are worth
more than future funds (due to the effects of
inflation). It is a relatively standard financial
accounting tool although it can be complex.
Although the nominal approach has been criticised,
the inclusion of inflation within a s94 development
contributions plan effectively takes into account the
future value of money. Provided the correct
inflation and land value escalation indices are used,
the delivery of the facility will ultimately be achieved
in terms of the value of the project and contributions
will be reasonable.
While some councils use NPV methods it requires a
sophisticated understanding of NPV and cash flow
modelling, and having staff with a full understanding
of the model is essential. By comparison, the
nominal method is less complex and easier to
Environmental Planning and Assessment Act 1979

The timing of receipt of contributions and the timing
of expenditures on works and land acquisition are
high risk factors in a development contributions
plan.
The timing of cashflow into a development
contributions account relate to:
•
•
•

underlying economic conditions that may
influence land development
population growth that may, or may not, be
related to economic conditions
incentives to development such as improved
road access, environmental amenity, servicing
availability.

Cash flow from a development contributions system
account will be partly determined by the above
conditions but also be influenced by council’s wider
management actions and its current financial
position.
Councils also have some control over the timing of
contribution payments which can assist in cash flow
management. For example, contributions for
residential development are often required at the
subdivision stage when demand for all the facilities
will not be immediate (as the residents have not yet
moved in) and there is consequent lag that allows
planning for expenditure.
The typical contribution received by a council
involves a time lag between when the contribution is
levied on approval of the development application
and when it is required to be paid. Councils should
also ensure that contributions are paid at the rate
applicable at the time of payment, not at the date of
approval of the development application. This
ensures that any financial risk due to the time lag
(between development approval and payment) is
minimised (refer practice notes on s94 and s94A
plan templates for examples).
Changes in assumptions on timing of works and
land acquisition also have the potential to impact on
cash flow and, again, council should be reviewing
this situation regularly.
Cash flow example
A simple cash flow model based on the “nominal
approach” is show below. This is relatively simple
and can be developed using relatively simple
spreadsheets. A suite of spreadsheets for
individual s94 categories (eg open space,
community facilities, roads) can then be linked to a
summary schedule which provides a instant
‘snapshot’ of a contribution at any time. The benefit
of this is that it allows automatic updating of the
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contributions by the various indices that council
specifies in a development contributions plan.
Simple cash flow example – nominal approach
Facility

Year 1
($)

Year 2
($)

Year 3
($)

Year 4
($)

Year 5
($)

Total

Expenditure
Facility 1
50,000
50,000
25,000
125,000
Facility 2
100,000
100,000
200,000
Facility 3
15,000
15,000
15,000
15,000
15,000
75,000
Facility 4
25,000
50,000
50,000
125,000
Total
90,000
165,000
65,000
115,000
90,000
525,000
Contributions Income (includes interest)
50000
150000
75000
125000
100000
500000
Surplus/(Deficit)
Yearly
40,000
15,000
-10,000
-10,000
-10,000
Cumulative
40,000
55,000
45,000
35,000
25,000
25,000
Estimated lot/dwelling production
Yearly
100
200
450
400
150
100
Cumulative
100
300
750
1,150
1,300
1,400
Note: this is an example only and councils should investigate the best technique for cash flow management that is
relevant to their individual circumstances

Interest and investment
Investment is essential in order to attempt to
maintain the time-value of monetary contributions
between the time of payment and the time of
expenditure for the purpose for which they were
required.
The EP&A Regulation (clause 35) requires council
to maintain accounting records of contributions
(including investment return) and distinguish them
from other accounts. This maintains the accepted
practice of ensuring that interest from s94 accounts
is returned to the accounts rather than being placed
within general revenue funds.
Pooling of funds
Pooling of funds is a new provision which allows a
council to ‘borrow’ between s94 accounts to provide
sufficient funds to build facilities. This allows
greater flexibility in the way facilities can be
provided.
Clause 27(3) of the EP&A Regulation allows a
council (or councils in the case of a joint plan) to
pool funds only if the council is satisfied that the
pooling and progressive application of the funds will
not unreasonably delay the implementation of the
works program.

Section 94C provides that any monetary
contribution that is required to be paid under any
consent is to be apportioned among the relevant
councils in accordance with any joint or other
development contributions plan approved by those
councils. However, if provision is not made for the
apportionment in any such plan, it will be
apportioned in accordance with the terms of the
development consent for the development. Such
conditions cannot be contrary to any agreement
contained within a plan or agreed between the
councils.
Section 94C(3) provides that any dispute between
the councils concerned is to be referred to the
Director-General and resolved in accordance with
any direction given by the Director-General.
Valuing WIK/MPB/Planning agreements
There will be circumstances where a council wishes
to assess the value of a works in kind or material
public benefit. This will be particularly important in
the case of a joint development contributions plan.
The key issues for council(s) to consider are:
•
•

Joint development contributions plan funds
Where one or more councils have a joint
development contributions plan (either s94 or
s94A), the collection and expenditure of those funds
must be agreed between the councils. These
matters must be agreed from the outset to avoid
disputes and ensure facility delivery is achieved to
the benefit of those that made the contribution.
Environmental Planning and Assessment Act 1979

•

there must be a statement within the plan in
relation to the criteria for acceptance
such alternatives should only be accepted
provided the value of the works to be
undertaken is at least equal to the value of the
contribution that would otherwise be required
unless there is a compelling reason to do so
council should critically examine its works
program to ensure that it would not adversely
affect the overall implementation of the works
program
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•

•

the value of the works should be provided by
the applicant and be independently certified by
a qualified professional (eg quantity surveyor).
Council should indicate that it may review the
valuation of works and may seek the services
of an independent person to verify the costs
(which should be borne by the applicant)
ideally, a formula should be applied for works in
kind or material public benefit contributions in
lieu of s94 contributions.

Environmental Planning and Assessment Act 1979
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Exemptions, discounts, credits and refunds
The purpose of this practice note is to advise councils on the matters surrounding
exemptions to contributions, discounts, credits and refunds, and how they should be
treated within the contributions system.
Exemptions
What exemptions should be considered?
A council may elect to exempt particular types of
development or class of development from the
payment of development contributions on the basis
of strategic planning, economic or social purposes.
The Minister for Infrastructure and Planning may
also direct that a certain class (or classes) of
development be exempted under section 94E
(s94E) of the EP&A Act.
The types of development which have been
granted exemptions by councils in the past
include:
•
•
•
•
•
•

low income (affordable) housing
works undertaken for charitable purposes or by
a registered charity
places of worship, public hospitals, police
stations and fire stations
childcare facilities
libraries
other community or educational facilities.

This is not to promote exemption for these types of
facilities. Rather, it demonstrates that some
councils do exempt certain types of developments
where nexus may be difficult to demonstrate or for
some other purpose (such as a public good).
While it is not possible to foresee every scenario,
permitting the possibility of future requests for
exemption being decided on their merits is
reasonable – subject to some criteria being
specified in advance to ensure equity.
Council’s policy on exemptions must be stated in
the development contributions plan and, as far as
possible, be specific about the types of facilities to
be exempted. Alternatively, a council may state the
criteria that will be used to determine an exemption
or exclusion.
There may also be a case for having a s94A
development contributions plan to cover those uses
where nexus may be more difficult to establish
(refer practice note Principles underlying
development contributions).
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Implications of exemption of section 94
contributions
Where exemptions are granted (or development is
to be covered by a s94A plan), council should not
factor this exempt development into the assessment
of demand for the purposes of a s94 development
contributions plan. Where the exempted
development will create future demand, and the
council intends to cater for this demand through
provision of facilities (eg through the application of
s94A levies), it must specify the amount of
apportionment that will be applied to the
development which is exempted.

Discounting contributions
Discounting means reducing the calculated
contribution rate in order to achieve a specific
planning, social, economic or environmental
purpose.
Discounting should not be confused with:
•
•
•

apportionment which ensures that new
development only pays for the proportion of the
demand that it generates
exemptions which provide relief of some types
of development from a specified contribution
(or part)
credits which refer to the allowance a council
may make for existing development, for works
in kind or for a material public benefit.

Exemptions and credits are addressed in other
sections of this practice note while apportionment is
addressed in the practice note Principles underlying
development contributions.
It is extremely important for a council to consider
the implications which discounting, and the
consequent reduction in contributions, may have for
the existing and/or the new community.
Implications could include the delay in the provision
of an identified facility or the provision of a facility of
a lesser standard or capacity.
Another implication is the creation of precedent.
Where discounting has been actively employed,
perhaps to encourage development, it is often
difficult to shift the policy or defend a new policy in
the face of past actions.
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Discounting should be used judiciously as it
effectively means that existing ratepayers are
subsidising future development. Council and the
community must be made fully aware of the
financial implications of discounting practices (see
also practice note Financial management of
development contributions).

Material public benefits and works in kind
The concept of material public benefits (MPBs) and
works in kind (WIK) are often misunderstood as
they are often referred to in contributions plans in
quite different ways.
What is a MPB?
A MPB may be offered as a means of partial or full
settlement of a condition of consent requiring a s94
contribution in accordance with s94(5) of the EP&A
Act.

Offer and assessment of a work in kind
The provision of public facilities by an applicant
undertaking a work in kind can facilitate early
provision of public facilities concurrent with the
demand generated by a new development. This
approach may be desirable to both the developer
and the council.
Any offer for the carrying out of a work in kind with
the intent of wholly or partly off-setting a monetary
contribution must be made in writing, preferably
following extensive liaison with council. Council
should have a specific clause in the development
contributions plan that refers to the manner in which
a WIK will be assessed, valued and accepted.
It is important that the council is able to formally
assess:
•

A MPB could be:
•

•

a work in kind which is undertaking a work that
is specifically listed in the works schedule of a
development contributions plan for which a
monetary contribution would normally be
sought.
the provision of certain public amenities or
services that may or may not exist in the area
such as a community facility, that is not
included in a development contributions plan.

Examples have included developers providing a
swimming pool as part of a development that is
available to the public with a handover to the
council in a specified period, or provision of a public
car park that is handed over to the council.
By definition, a MPB is not:
•
•

the dedication of land
the payment of a monetary contribution (refer
s94 of the EP&A Act).

As a WIK is the completion of a work specifically
included in a development contributions plan, it is
discussed separately from other MPBs as they have
differing implications for the completion of a works
program (and thus differing financial implications).
The acceptance of a work by way of a MPB which is
not identified and costed in a development
contributions plan may have significant implications
for the implementation of the plan. This is not to
suggest that a MPB may be a negative – indeed, it
may be that a MPB may offer substantial benefits to
a local government area and its residents if
accepted.
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•
•

•

•
•

•

the access, siting and design of the proposed
facility in the context of the proposed
development and adjoining current or future
development that would be expected to benefit
from the facility
whether the proposed work in kind will be to a
suitable standard for the council to eventually
accept
whether the works program, particularly the
design and cost of the specified facility, in the
adopted development contributions plan
remains valid or requires amendment
whether the applicant proposes to carry out the
work to a higher standard than the baseline
facility specified in the development
contributions plan and whether there is any
requirement or expectation for a credit against
other contributions
the financial implications for cash-flow and the
continued implementation of the adopted works
program
the timing of completion and future recurrent
costs including staffing and maintenance and
future management (particularly if a work to a
higher standard is proposed)
future dedication, handover and management
arrangements.

To ensure transparency, especially where the works
are of a substantial value, such agreements should
be reported and accounted for in the annual
reporting of contributions (refer practice note
Accountability and reporting). Copies of the
documentation of the assessment of these and any
other relevant factors should be included on the file
relating to the development contributions plan as
well as any specific file for the proposed work itself.
Where the value of the WIK is over $150,000,
many councils require that the works must be
publicly tendered to comply with s55 of the Local
Government Act.
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If the settlement of the contributions payable
involves technically offsetting another category of
contribution, it will be necessary for the council to
make an internal adjustment to its contribution
accounts (refer practice note Financial management
of development contributions).
Offer and assessment of other material public
benefits
The provision of public facilities by way of a MPB
can facilitate provision of public facilities that may
have wider benefit. Any offer for the carrying out of
a work in kind with the intent of wholly or partly
offsetting a monetary contribution should be by way
of a written agreement. Council should have a
specific clause in the development contributions
plan that refers to the manner in which a MPB will
be assessed, valued and accepted.
The key considerations in assessing a MPB
includes:
•
•
•
•
•
•
•
•

the overall benefit of the proposal
the monetary value of the MPB
what needs of the population would be satisfied
and whether these equal or exceed those
provided by conventional means
whether the works program in the adopted
development contributions plan remains valid
or requires amendment
the financial implications for cash-flow and the
continued implementation of the adopted works
program
whether council may need to make up the
short-fall in anticipated contributions (ie adopt
higher council apportionment)
the timing of completion and future recurrent
costs
future dedication, handover and management
arrangements.

If a MPB is provided in lieu of a contribution, it will
mean that the works schedule to the plan will
require amendment, since council will be technically
funding part (or all) of the provision of some of the
works. In other words, the apportionment rate will
be changed.
If the settlement of the contributions payable
involves technically offsetting another category of
contribution, it will be necessary for the council to
make an internal adjustment to its contribution
accounts (refer practice note Financial management
of development contributions).

Credits and offsets
Credits and offsets can be considered in the
following way:
•

credits: where the cost burden on an applicant
is less because of a previous dedication of
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•

land, monetary payment or through provision of
a MPB (excluding where this has been done as
a consequence of the granting of a condition of
consent or through a planning agreement), or
where allowance is made for existing
development on a site
offsets: where the cost burden on the
applicant is the same, however, the applicant
may seek to offset part or all of that burden in a
different way such as through provision of a
MPB.

Each should be treated differently as outlined
below.
Credits for past contributions
Section 94(6) of the EP&A Act requires that a
consent authority must take into consideration any
land, money or other material public benefit that the
applicant has elsewhere dedicated or provided free
of cost within the area (or any adjoining area) or
previously paid to the consent authority, other than:
(a) a benefit provided as a condition of the grant
of development consent under the Act, or
(b) a benefit excluded from consideration under
section 93F(6).
This consideration will be at the time of granting of a
consent or the issue of a complying development
certificate which will result in a lower contribution
being made. It will be up to council to determine
how to value these previous contributions. Council
should provide some guidance to assist applicants
in such cases.
Credits for existing development
In the case of existing development on a site, it is
accepted practice that a credit equal to that existing
development on a site is taken into consideration.
For example:
•
•
•

•
•

where an existing detached dwelling is located
on a site, the credit would be for a single
dwelling
where a residential allotment is vacant, the
credit would be for a standard residential
allotment
where a residential flat building is located on a
site, the credit would be for the floorspace or
unit mix (ie 1, 2 and 3 bedroom units) on the
site
where a contribution has been paid on a site
and the development application has been
superseded by another application/contribution
where a contribution has been paid on a site
and the development consent has lapsed
(although this is rare).

For commercial and industrial development, credits
are more complicated, as the same development
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may have differing implications such as higher (or
lower) levels of traffic generation. Councils will
need to assess these on a case by case basis. In
all cases, council should have a specific policy on
credits in their s94 development contributions plan.
These will need to be documented and the
implication for the s94 development contributions
plan assessed particularly if the credit is large.
Offsets through an offer to provide a MPB
Where an applicant wishes to carry out a MPB
(including a WIK) to partially or fully satisfy a
condition requiring a s94 contribution, a s94
contribution will be calculated in accordance with
the plan and a condition placed in the consent
reflecting that monetary value. The council and
applicant will agree on the value of the offset and
the payment to the council will be the difference
between the contribution minus the offset amount
(ie the value of the works). The condition requiring
the contribution will remain in place as s94(5)(b)
provides the legal means of a council accepting
such an offer and there is no need for the consent
to be modified.
Where the works are offered as part of a
development application, the works will be set out in
the development application as a condition and the
contribution will be lowered (or deleted if relevant)
to reflect the offset. Where these works are offered
after the grant of a consent, there will be a need for
the modification of the consent to reflect the credit
to be given for these works.

Refunds
The EP&A Act does not refer to refunds, and a
number of decisions in the NSW Land and
Environment Court (eg Frevcourt Pty Ltd & Anor v
Wingecarribee Shire Council, [2005] NSWCA 107)
indicate that there is no express power for a council
to refund s94 contributions even if there is an
excess of funds after the fulfilment of the public
purpose for which the contributions were made, or if
the development contributions plan is repealed and
no new plan is made providing for the use of the
prior contributed and surplus funds.
Councils should always seek legal advice if a refund
is requested.
Where a contribution has been paid and the
development does not proceed or the consent
lapses
The Land and Environment Court held in Denham
Pty Ltd v Manly Council, 1995, LGERA 108 that a
refund would not be available in circumstances
where council has either expended the monetary
contribution in accordance with the adopted
development contributions plan or committed and
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applied the contributions which can no longer be
isolated in the contributions account. The decision
was confirmed in Frevcourt Pty Ltd & Anor v
Wingecarribee Shire Council, [2005] NSWCA 107.
If development does not proceed, a council could
collect more funds than is necessary to complete
the works in the works schedule. In such a case, an
amendment to the works schedule may be
appropriate in order to expend the surplus funds. If
a further application is made for development on the
same site, a council could give consideration to
whether the contribution otherwise applicable
should be waived or a credit granted in accordance
with the development contributions plan.
Nevertheless, a credit or waiver will not necessarily
be appropriate as the future development may
create additional or different demands for which no
provision was previously made or provided for.
Where the actual costs are less than estimated
A change in the total cost of the works program may
occur as a result of downsizing the scale of the
works program, economies achieved or if a grant is
received.
In these circumstances, it will usually be most
appropriate for council to determine what additional
works to serve relevant development can be
completed with the surplus funds and to amend the
works schedule to so specify.
If the works schedule is amended, the public will be
consulted and have an opportunity to make
submissions on how the money should be spent.
Reasonable substitutions or abandonment
As in the case above, a grant or bequest may be
quite specific and may give rise to the need to
delete an item from the works program. In these
circumstances, council should consider amending
the development contributions plan.
Alternatively, in monitoring development
contributions plans, it may become apparent that a
specified facility or work is no longer required or
may require substantial modification to meet current
demand.
In these circumstances, although councils are
generally bound to provide the facilities that are
contained within a development contributions plan
in accordance with the conditions by which the
contributions were required, it may be reasonable
for a council to consider substituting for the existing
works others works which are more appropriate to
meet the identified needs. That approach was
considered in Frevcourt which held that a council
can amend a development contributions plan so as
to alter the extent (and possibly the type) of public

Page 4

Issued
July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

facilities proposed to meet demands of
development.
Examples of circumstances where it may be
appropriate to amend the works schedule in a
development contributions plan include:
•
•
•

where contributions are exhausted due to cost
increases between collection and later
application of contributions;
where there is less demand for services than
forecast;
where demands have changed or where
council wishes to combine some types of
facilities (such as a child care centre and
community centre being combined to create a
multi-purpose facility to respond to community
needs).
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Accountability and reporting
The purpose of this practice note is to provide guidance on public accountability, and
to advise councils on the reporting requirements of the EP&A Act and EP&A
Regulation in relation to section 94 development contributions and planning
agreements.
Why accountability is important
Accountability is a basic requirement of the NSW
development contributions system. Public
accountability may be achieved through:
•
•
•
•

•
transparent decision making processes
provision of plain English documents
maintenance of appropriate and responsible
financial records and databases
community involvement, as part of the public
participation process, in the decision making
and management process (eg through precinct
committees, planning forums).

Financial accountability must be sought through:
•
•
•
•
•

As part of the demonstration of public and financial
accountability and in accordance with the EP&A
Regulation, council must also make available for
inspection:

development contributions plans and in
particular the adopted works schedule
planning agreements
annual reports
the contributions register
financial statements.

The level of accountability within the development
contributions system is significant and there are
certain prescribed procedures that must be
followed. Councils are also encouraged to ensure
that decisions on development contributions plans
and planning agreements are transparent so that
the public can clearly see the processes and
decisions involved. These concepts are discussed
in more detail in relation to development
contributions plans in the practice notes Public
exhibition and adoption and Planning agreements.

•
•
•

each current development contributions plan
operating in the local government area
each of its annual statement
the contributions register
any document referred to in any development
contributions plan.

Development contributions register
The EP&A Regulation (clause 34(2) sets down
specific requirements for councils for the
management of the development contributions
system.
The register must indicate:
•
•
•
•

particulars sufficient to identify each
development consent for which any such
condition has been imposed
the nature and extent of the s94 contribution or
94A levy required by any such condition for
each public amenity or service
the contribution plan under which any such
condition was imposed
the date or dates on which any s94 contribution
or 94A levy required by any such condition was
received, and its nature and extent.

The EP&A Regulation requires council to maintain
or provide:

This will be particularly important when pooling of
funds is proposed and in the cases of joint
development contributions plans. It is
recommended that a separate register be used for
each contribution type (ie s94 contributions and
s94A levies) to allow for separate identification of
funds, and for accounting and reporting
requirements.

•
•

Annual reports to the Department of Local
Government

What are the requirements of the EP&A
Regulation?

•

a contributions register (clause 34)
accounting records that allow monetary section
94 (s94) contributions, section 94A levies, and
any additional amounts earned from their
investment) to be distinguished from all other
money held by council (clause 35(1) and (2))
an annual statement for all contributions plans
(clause 36).

The requirements for reporting in relation to
planning agreements are addressed in the practice
note on Planning agreements.
Environmental Planning and Assessment Act 1979

Under the Local Government Act 1993, council is
required to submit the following:
•

a draft management plan - required by s 402 of
the Local Government Act which outlines its
activities for the next three years and revenue
policy for the next 12 months
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•

•

financial report - required by s413 of the Local
Government Act which is to be submitted to the
Department of Local Government by the 15
November each year. The financial report is to
include the information referred to in its annual
statement for development contributions plans
being:
¾
opening balance
¾
contributions held as a restricted asset
contributions expended during the year,
contributions received during the year
(cash and non-cash such as land
dedications and material public benefits.
¾
amount expended on works to date
further, as a measure of performance and
ongoing obligation, the financial report may
also stipulate:
¾
the date of endorsement of the plan and
the expected life of the plan
¾
the time over which contributions have
been held
¾
key milestones and target dates for
implementation.

•

annual report - required by s 428 of the Local
Government Act which is to be submitted to the
Department of Local Government by the end of
November each year.

Reporting to council
The reporting to councillors and senior
management is vital during the plan formulation and
process. The following provides a template report
to assist staff in summarising the chief aspects of
the draft development contributions plan for elected
representatives and senior management.
This report can be adapted for both pre- and postexhibition reporting depending on the individual
preferences of the council concerned and the
degree of information likely to be required prior to
exhibition.

Sample report to council – for plan adoption
Section
Purpose

Issues/Matters for Consideration
Briefly state the purpose of the report - Why is it being presented to council.
Outline in dot point form the key issues of the report.
Provide a brief outline of the contents of the report.

Background

Outline the background to the subject of the report, including any previous relevant
resolutions of council (attach as necessary).

Proposal

This section forms the body of the report.

Critical Dates
Exhibition
Submissions (Post Exhibition
Only)
Legal/Policy Implications

Briefly state any legal implications or relevance to council policies).

Management Implications

Briefly state how the subject of the report relates to the management plan and/or any
strategic plans within council.

Financial Implications

Include reference to source of funds, capital, recurrent and any staff resource implications.
It may include comments from the Finance Manager.

Economic/Social/Environmental
Impacts

May relate to social and cultural, economic, or development impacts and must be
addressed.

Consultation (With Whom,
Internal And External)

Outline the consultation that has or will occur in relation to the item. Consultation may
occur with the public, other authorities, or other divisions within council - including Finance
Manager. This section may be arranged under sub headings.

Relevant Legislation

The relevant legislation is:
Division 6 of Part 4 of the Environmental Planning and Assessment Act 1979 and Part 4 of
the Environmental Planning and Assessment Regulation 2000.

Conclusion
Recommendation

Environmental Planning and Assessment Act 1979
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Template for a section 94 development
contributions plan
The following provides a template for a section 94
(s94) development contributions plan. It is
recommended that councils follow the format
closely as there is considerable benefit in having
consistency across local government areas.
The aim is to ensure that future plans, when
properly prepared, conform to the requirements of
the EP&A Regulation.
The template can only be a guide for plan
preparation and the setting of contributions, since
any resulting contribution must be tailored to the
individual circumstances to pass the
‘reasonableness’ test. This task remains in the
hands of council. In this regard, reference should be
Recommended
section of plan
PART A:
Summary schedules
PART B:
Administration

made to the section of the practice notes on Key
Concepts and Principles which discusses the
concepts of reasonableness in plan preparation.
The template is structured as shown in the table
below. This table also shows how each section
addresses the mandatory requirements of the
EP&A Regulation. The concepts in the table are
discussed in more detail in the template.
Within the template format, notes are provided in
boxes to clarify the concepts within the individual
clauses or sections. These are for reference only
and do not form part of the template proper.

What it should contain
Summary schedules should be provided to show contribution rates
applicable to various types of development and for the various
categories of contributions being sought. This should also indicate
costs and timing of facility provision.
This part establishes the statutory framework of the plan. It should
cover:

Section of EP&A
Regulation it
addresses
Clause 27(e)

Clause 27(a), (b), (f),
(g), (h)

•
•
•
•

PART C:
Strategy plans

The purpose of the plan
Land to which the plan applies
Council’s policy on deferred or periodic payments
Council’s policy on the acceptance of material public benefits
(including works in kind)
•
The way the contribution is to be adjusted (as provided for in
the plan and a consent)
This part should identify development, population and employment
projections used to determine the nexus between new
development and proposed public facilities. It should outline the
strategies that council will implement to address the demand for
new public amenities and facilities that is likely to occur in the
area.

Clause 27 (c), (d), (e),
(g)
Clause 35

This section should cover the following:
•

PART D:
References

Past population growth and demographics to determine the
existing makeup of the population
•
Past housing growth and development to understand the
types of development in the area
•
The expected growth (population, housing, types of
development, location, timing)
•
The demand of this growth and the facilities required.
•
Whether existing facilities are sufficient to cater to the growth
•
The apportionment rate as required
•
The costs of the new works and the resulting contribution
•
The formulas applied to determine the contributions.
This part should provide a summary of the documents used for the
preparation of the development contributions plan. References
should be cited to demonstrate the information that council used in
preparing the development contributions plan.

Environmental Planning and Assessment Act 1979
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Section 94 development contributions plan for the council of [insert
name of council]

1. Part A – Summary schedules
The following summary schedules are included in this
plan:
•
•
•

Works program
Contributions by area and category
Contributions by development type and area.

It is stressed that these are provided as summary
tables only and more details are contained in the
individual strategies within the plan.

1.1

The EP&A Regulation [clause 27(1)(e)] requires a s94 plan
to identify the s94 contribution rates for different types of
development. While it is quite acceptable to have more
details in the Strategy Plan part of the plan, this part should
provide the summary to enable an applicant to determine
the contribution that will be payable for any particular
development within the identified catchment(s).
The following provides an example. Notes to the table can
be used to explain how the contribution has been arrived at,
exclusions, differential rates by development type. In the
case of a joint s94 plan, each council area should be
specifically identified as well as the rates adopted for each
area.

Example summary works program

FACILITY

SCHEDULE OF WORKS

COST SUMMARY

TIMING/THRESHOLDS

[insert as
appropriate eg]

[insert as appropriate eg]

[insert as
appropriate eg]

[insert as appropriate eg]

$212,000

[INSERT AS APPROPRIATE EG]
•
Community centre embellishment
– 2006/07
•
Multi-purpose centre – population
threshold in Catchment A
reaches 3,500 people
•
District Park (Park Road) to be
complete following Stage 3 of
release

Community
Facilities

•
•
•
•
•

Open Space:

•
•

Roads

•

Car Parking

•

Cycleways

•

Civic/Urban
Improvements

•

Administration

•
•

Embellish Jones Street community centre/s (refer
•
schedule in Strategy Plan No. ??)
Civic Library improvement / redevelopment (refer
•
schedule in Strategy Plan No. ??)
Child care facilities (refer schedule in Strategy Plan •
No. ??)
Youth centre (refer schedule in Strategy Plan No. •
??)
Multi-purpose centre – Jones Street (refer schedule •
in Strategy Plan No. ??)
Local parks acquisition/embellishment (refer
•
schedule in Strategy Plan No. ??)
Embellish existing parks/ Structured open space
•
(refer schedule in Strategy Plan No. ??)
•
Traffic management (refer schedule in Strategy
Plan No. ??)
Additional spaces (refer schedule in Strategy Plan •
No. ??)
•
Upgrading/new cycleways (refer schedule in
Strategy Plan No. ??)
Town centre Works (refer schedule in Strategy Plan •
No. ??)
Main Street upgrade
•
Administrative resources/studies/legal

TOTAL

•

$510,000
$200,000
$100,000
$750,000
$787,000
$1,454,000
$470,000
$878,000
$232,000
$641,000

$184,000
$6,388,000

Notes: [NOTES SHOULD BE INCLUDED TO EXPLAIN THE ABOVE AS NECESSARY]

Environmental Planning and Assessment Act 1979

Page 2

Issued
July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

1.2

Example summary schedule – contributions by area and by category
CATCHMENT

SUB-PLAN

A

B

C

Base

Community Facilities

Per Person

$[rate)

$[rate)

$[rate)

Open Space

Per Person

$[rate)

$[rate)

$[rate)

Per Trip

$[rate)

$[rate)

$[rate)

Car Parking

Per Space

$[rate)

$[rate)

$[rate)

Cycleways

Per Person

$[rate)

$[rate)

$[rate)

Civic and Urban Improvements

Per Person

$[rate)

$[rate)

$[rate)

Administration

Per Person

$[rate)

$[rate)

$[rate)

Roads

Notes: [NOTES SHOULD BE INCLUDED TO EXPLAIN THE ABOVE AS NECESSARY]

1.3

Example summary schedule – contribution rates by development type and by
area

Contribution Rates

Catchment A

Catchment B

Catchment C

Rate
Residential Development
Residential flats/medium density
1-bedroom dwelling
2-bedroom dwelling

[insert no.] persons/dw

$[rate)

$[rate)

$[rate)

[insert no.] persons/dw

$[rate)

$[rate)

$[rate)

[insert no.] persons/dw

$[rate)

$[rate)

$[rate)

Detached dwelling

[insert no.] persons/dw

$[rate)

$[rate)

$[rate)

Subdivision

[insert no.] persons/dw

$[rate)

$[rate)

$[rate)

Per bed

$[rate)

$[rate)

$[rate)

3 or more-bedroom dwelling

Tourist Accommodation
Other Development

In accordance with the particular categories of contributions applicable to each form of
other development
Notes: [NOTES SHOULD BE INCLUDED TO EXPLAIN THE ABOVE AS NECESSARY]

NOTE: These schedules are examples only

Environmental Planning and Assessment Act 1979
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2. Part B – Administration and operation of
the plan
2.1

What is the name of this development
contributions plan?
This development contributions plan is called the [insert
the name of the plan – either a geographic reference to
the local government area or specified part of the local
government area(s) to which the plan applies]
Development Contributions Plan 200? [Year: eg 2005].
2.2
Area the plan applies
Alternative 1: entire LGA (or LGAs)
This plan applies to all land within the local government
area(s) of [insert name or names in the case of joint
plans] as shown on the Map [or maps as relevant].
Alternative 2: portion of a LGA or LGAs
This plan applies to land within the local government
area(s) of [insert name or names in the case of joint plans]
as shown on the Map [or maps as relevant].
What is the purpose of this development
contributions plan?
The purpose of the Development Contributions Plan is to:

The name of the plan is important especially if
it will apply to a specific part of a local
government area (or areas in the case of a
joint s94 plan). If this plan is a review of an
existing plan, add the advisory note (ie “this
plan amends ….”).

Is extremely important to delineate the area to
which the plan applies to avoid confusion and
potential challenges. It is also important to
indicate if the plan applies to the entire local
government area or a specific area, or if it
applies to more that one council area (in the
case of joint plans). Maps must be included in
accordance with clause 27(1)(g) of the EP&A
Regulation.

2.3

(a)

provide an administrative framework under which
specific public facilities strategies may be
implemented and coordinated

(b)

ensure that adequate public facilities are provided
for as part of any new development

(c)

to authorise the council to impose conditions under
section 94 (s94) of the Environmental Planning and
Assessment Act 1979 when granting consent to
development on land to which this plan applies

(d)

provide a comprehensive strategy for the
assessment, collection, expenditure accounting and
review of development contributions on an equitable
basis

(e)

ensure that the existing community is not burdened
by the provision of public amenities and public
services required as a result of future development

(f)

enable the council to be both publicly and financially
accountable in its assessment and administration of
the development contributions plan.

The purpose of the plan sets out the principles
underlying the plan and the manner in which
council is to seek contributions. This is an
example of how these principles could be met,
however, each council is likely to have
particular issues that may be important.
They should be as simple and succinct as
shown in the example. When applied to more
than one local government area, it will be
important to ensure that the purposes are
sufficiently worded to cover each council’s
intentions.

2.4
Commencement of the plan
This development contributions plan has been prepared
pursuant to the provisions of s94 of the EP&A Act and Part
4 of the EP&A Regulation and takes effect from the date on
which public notice was published, pursuant to clause
31(4) of the EP&A Regulation.

Environmental Planning and Assessment Act 1979
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2.5

Relationship with other plans and policies

This development contributions plan repeals the
[insert name of former plan]……………………...
The development contributions plan supplements the
provisions of the [insert the name of the relevant
LEP]… Local Environmental Plan and any
amendment or local environmental plan which it may
supersede.
2.6
Definitions
[definitions should be included here or as an
appendix]
2.7
When is the contribution payable?
A contribution must by paid to the council at the time
specified in the condition that imposes the contribution.
If no such time is specified, the contribution must be
paid prior to the issue of a construction certificate or
complying development certificate.
2.8

Construction certificates and the obligation of
accredited certifiers
In accordance with section 94EC of the EP&A Act and
Clause 146 of the EP&A Regulation , a certifying authority
must not issue a construction certificate for building work or
subdivision work under a development consent unless it
has verified that each condition requiring the payment of
monetary contributions has been satisfied.

The relationship to other plans and policies is
a referral to other planning instruments and
policies that may provide the basis for the
contributions. This clause also covers the
circumstances where amendments to a plan
occur.

As for planning instruments, definitions are
important and should be included in the plan.
Definitions should correspond with council’s
other planning instruments to avoid confusion
and disputes.

Councils will have their own preferences for
the timing of payments. These preferences
should be identified in the development
consent.

This suggested clause imposes an obligation
on an accredited certifier to ensure the
contributions are paid prior to issue of a
construction certificate. Most certifiers are
aware of these obligations, however, councils
may wish to undertake consultations with local
certifiers to assist them in meeting their
obligations.

In particular, the certifier must ensure that the applicant
provides a receipt(s) confirming that contributions have
been fully paid and copies of such receipts must be
included with copies of the certified plans provided to the
council in accordance with clause 142(2) of the EP&A
Regulation. Failure to follow this procedure may render
such a certificate invalid.
The only exceptions to the requirement are where a works
in kind, material public benefit, dedication of land or
deferred payment arrangement has been agreed by the
council. In such cases, council will issue a letter confirming
that an alternative payment method has been agreed with
the applicant.

Environmental Planning and Assessment Act 1979
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2.9

Complying development and the obligation of
accredited certifiers
In accordance with s94EC(1) of the EP&A Act, accredited
certifiers must impose a condition requiring monetary
contributions in accordance with this development
contributions plan which satisfies the following criteria:
•

[insert here any particular development types that
should be covered]

This suggested clause requires and
authorises an accredited certifier to impose a
contribution in accordance with the plan for
complying development.
This also alerts the certifier to check if council
has accepted another form of contribution.

The conditions imposed must be consistent with council's
standard section 94 consent conditions and be strictly in
accordance with this development contributions plan. It is the
professional responsibility of accredited certifiers to accurately
calculate the contribution and to apply the section 94
condition correctly.
2.10 Deferred/periodic payments
Deferred or periodic payments may be permitted in the
following circumstances:
(a) compliance with the provisions of Clause [insert as
appropriate] is unreasonable or unnecessary in the
circumstances of the case,
(b) deferred or periodic payment of the contribution will
not prejudice the timing or the manner of the
provision of public facilities included in the works
program,
(c) where the applicant intends to make a contribution
by way of a planning agreement, works-in-kind or
land dedication in lieu of a cash contribution and
council and the applicant have a legally binding
agreement for the provision of the works or land
dedication,
(d) there are circumstances justifying the deferred or
periodic payment of the contribution.
If council does decide to accept deferred or periodic payment,
council may require the applicant to provide a bank guarantee
by a bank for the full amount of the contribution or the
outstanding balance on condition that:
•

•

•

•

the bank guarantee be by a bank for the amount of
the total contribution, or the amount of the
outstanding contribution, plus an amount equal to
thirteen (13) months interest plus any charges
associated with establishing or operating the bank
security
the bank unconditionally pays the guaranteed sum to
the council if the council so demands in writing not
earlier than 12 months from the provision of the
guarantee or completion of the work
the bank must pay the guaranteed sum without
reference to the applicant or landowner or other
person who provided the guarantee, and without
regard to any dispute, controversy, issue or other
matter relating to the development consent or the
carrying out of development
the bank's obligations are discharged when payment
to the council is made in accordance with this
guarantee or when council notifies the bank in writing
that the guarantee is no longer required

Environmental Planning and Assessment Act 1979

The EP&A Regulation [clause 27(f)] requires a
council to specify the conditions under which it
may accept a deferred or periodic payment of
the contribution. Councils may seek bank
guarantees for contributions if deferred
payments are contemplated.
Councils may wish to consider circumstances
where, for example, staged development is
being proposed and payment of the total
contribution up front may be onerous or
unnecessary in the circumstances.
This is a typical clause found in contributions
plans and is intended to allow councils to seek
bank guarantees for the amount of the
contribution (this may be the entire
contribution or that part relating to the
individual stage). The clause provides for
councils to draw down the contribution within
12 months if necessary. Councils are
encouraged to maintain dialogue with
applicants particularly where the guarantee is
large.
Many developers are accustomed to providing
bank guarantees or bonds, however councils
should consider a type of security which is
appropriate to the circumstances of the
particular development.
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•

where a bank guarantee has been deposited with
council, the guarantee shall not be cancelled until
such time as the original contribution and accrued
interest are paid.

2.11

Can the contribution be settled “in-kind” or
through a material public benefit?
The council may accept an offer by the applicant to provide
an “in-kind” contribution (ie the applicant completes part or
all of work/s identified in the plan) or through provision of
another material public benefit in lieu of the applicant
satisfying its obligations under this plan.
Council may accept such alternatives in the following
circumstances:
(a)
(b)
(c)

(d)

the value of the works to be undertaken is at least
equal to the value of the contribution that would
otherwise be required under this plan; and
the standard of the works is to council’s full
satisfaction; and
the provision of the material public benefit will not
prejudice the timing or the manner of the
provision of public facilities included in the works
program; and
[other as appropriate in the circumstances].

Council should state its policy on works in
kind, land dedication and material public
benefits clearly.
This suggested clause sets out various
conditions whereby a council may
contemplate such alternatives. It is strongly
recommended that council seek to enter into
a formal agreement with an applicant where
such alternatives are being proposed. See
also practice note Exemptions, discounts,
credits and refunds).

The value of the works to be substituted must be
provided by the applicant at the time of the request and
must be independently certified by a Quantity Surveyor
who is registered with the Australian Institute of Quantity
Surveyors or a person who can demonstrate equivalent
qualifications.
Council will require the applicant to enter into a written
agreement for the provision of the works.
Acceptance of any such alternative is at the sole
discretion of the council. Council may review the
valuation of works or land to be dedicated, and may seek
the services of an independent person to verify their
value. In these cases, all costs and expenses borne by
the council in determining the value of the works or land
will be paid for by the applicant.
2.12 Exemptions
Council may consider exempting developments, or
components of developments from the requirement for a
contribution that include:
•

[INSERT ANY PARTICULAR TYPES OF DEVELOPMENT
FOR WHICH EXEMPTION IS TO BE GRANTED]

For such claims to be considered, a development
application will need to include a comprehensive
submission arguing the case for exemption and including
details of the following matters:
(a)

Exemptions from contributions are at the
discretion of the council. However, council
should state its policy on exemption if they
are to be considered.
Some councils exempt long term affordable
housing, short term family/crisis housing, or
the maintenance of an item of heritage
significance, under certain circumstances.
Refer also practice note Exemptions,
discounts, credits and refunds).

[insert here the planning criteria that will be
used to determine whether the exemption is
granted].

Environmental Planning and Assessment Act 1979
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2.13 Review of contribution rates
To ensure that the value of contributions are not eroded over
time by movements in the [insert here relevant index], land
value increases, the capital costs of administration of the
plan or through changes in the costs of studies used to
support the Plan, the council will review the contribution
rates.
The contribution rates will be reviewed by reference to the
following specific indices:
•

construction costs by the [insert here relevant index]
as published by [insert here source of index]

•

land acquisition costs by reference to average land
valuation figures published by council in Council’s
Management Plan

•

specific valuations for particular parcels of land that are
identified in the s94 plan as published by the council in
Council’s Management Plan

•

changes in the capital costs associated with provision of
administration and salary costs for staff involved in
implementing council’s s94 plan by reference to
increases in salary rates under the Local Government
State Award Plan as published by the council in
Council’s Management Plan

•

changes in the capital costs of various studies and
activities required to support the strategies in the plan by
reference to the actual costs incurred by council in
obtaining these studies plan as published by the council
in Council’s Management Plan.

The EP&A Regulation [clause 32(3)(B)]
permits changes to the rates of section 94
monetary contributions to take account of
movements in such indices as the
Consumer Price Index (CPI) and land
values without the need to review the plan.
However, the specific indices must be
referred to in the plan and they must be in
accordance with the requirements of the
EP&A Regulation. The following is an
example (also refer to the practice note
Adjustment of section 94 development
contributions).
Council should ensure that any indices
prepared by or on behalf of the council are
published in council’s management plan to
ensure that the process of review of the
rates is transparent and that the indices are
validly adopted.

In accordance with clause 32(3)(b) of the EP&A Regulation,
the following sets out the means that the council will make
changes to the rates set out in this plan.
For changes to the [insert here relevant index name]
index, the contribution rates within the plan will be reviewed
on a quarterly basis in accordance with the following formula:
$CA

+

$CA x ([Current Index - Base Index])
[Base Index]

Where
$CA

is the contribution at the time of adoption of the
plan expressed in dollars;

Current
Index [index
name to be
inserted]

is the [index name to be selected by the
council] as published by the [insert source of
index] available at the time of review of the
contribution rate;

Base Index
[index name
to be
inserted]

is the [index name to be selected by the
council] as published by the [insert source of
index] at the date of adoption of this Plan which is
[insert index number at time of adoption].

Note: In the event that the Current [index to be inserted] is less
than the previous [index to be inserted], the Current [index to be
inserted] shall be taken as not less than the previous [index to be
inserted]

Environmental Planning and Assessment Act 1979
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For changes to land values, the council will publish at least
on an annual basis the revised land index values that are to
be used to change the base land values contained in the
plan which will be determined in accordance with the
following formula:
$CLV

+ $CLV x ([Current LV - Base LV Index])
[Base Index]

Where
$CLV

1.

Current LV Index
[index name to be
inserted]
Base LV Index
[index name to be
inserted]

is the land values within the plan at
the time of adoption of the plan
expressed in dollars;
is the land value index as published
by the council available at the time
of review of the contribution rate;
is the land value index as published
by the council at the date of
adoption of this Plan which is
[insert index number at time of
adoption]

For changes in salary costs and changes in the costs for
studies and other activities associated with the plan,
council will publish at least on an annual basis the revised
indices that are to be used to change the base costs of
salaries and the costs of studies and associated activities
in administering the plan.
Note: This clause does not cover the adjustment of a contribution
between the time of consent and the time payment is made. This
is covered by clause [note clause no.]

2.14

How are contributions adjusted at the time of
payment?
The contributions stated in a consent are calculated on the
basis of the s94 contribution rates determined in accordance
with this plan. If the contributions are not paid within the
quarter in which consent is granted, the contributions payable
will be adjusted and the amount payable will be calculated on
the basis of the contribution rates that are applicable at time
of payment in the following manner:
$CP

=

The following is an example of how a
contribution can be adjusted at the time of
payment of the contribution (also refer to the
practice note Adjustment of section 94
development contributions).).
It is extremely important that the formula is
not amended as this may render the
calculation of the contribution incorrect.

$ CDC + [$ CDC x ($ CQ -$ CC)]
$ CC

Where
$ CP is the amount of the contribution calculated at the
time of payment
$ CDC is the amount of the original contribution as set out
in the development consent
$ CQ is the contribution rate applicable at the time of
payment
$ CC is the contribution rate applicable at the time of the
original consent

Environmental Planning and Assessment Act 1979
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The current contributions are published by council and
are available from council offices. Should the council
not validly publish the applicable contribution rates, the
rate applicable will be calculated in accordance with the
rate prevailing in the previous quarter.

Council may wish to state its policy on credits for
existing development. The following is an
example (also refer to the practice note
Adjustment of section 94 development
contributions).

2.15

Are there allowances for existing
development?
Contributions will be levied according to the estimated
increase in demand. An amount equivalent to the
contribution attributable to any existing (or approved)
development on the site of a proposed new
development will be allowed for in the calculation of
contributions. In assessing the contribution of existing
development the following occupancy rates will be
used:
•
•

•
•
•
•

dwelling houses and single vacant allotments –
[inset no.] persons per dwelling or lot
other dwellings – 1 bedroom units - [inset no.]
persons per dwelling; 2 bedroom dwellings –
[inset no.] persons per dwelling; 3 bedroom units –
[inset no.] persons per dwelling
tourist development – [inset no.] person per bed
commercial/office space – one employee per [inset
no.] square metres of gross floor area
retail space – one employee per [inset no.]
square metres of gross floor area
industrial space – one employee per [inset no.]
square metres of gross floor space.

Where a development does not fall within any of the
items noted above, the council would determine the
credit on the basis of the likely demand that the existing
development would create.
2.16 Pooling of contributions
This plan expressly authorises monetary s94
contributions paid for different purposes to be pooled
and applied (progressively or otherwise) for those
purposes. The priorities for the expenditure of the
levies are shown in the works schedule.

The EP&A Regulation permits the pooling of s94
levies [clause 27 (1)(h)] and, should council wish
to pool their contributions, a specific clause to
permit this should be included in the plan (see
also practice note Financial management of
development contributions).

2.17 Savings and transitional arrangements
A development application which has been submitted
prior to the adoption of this plan but not determined
shall be determined in accordance with the provisions
of the plan which applied at the date of determination
of the application.

This is a suggested clause to address possible
disputes in the determination of a contribution at
the time of consent. It requires that an application
is subject to the plan which is in place when the
consent is issued.

Environmental Planning and Assessment Act 1979
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3.

Part C – Strategy plans

What should this section consider?

Step 2: How to identify demand

The strategy plans are the heart of a development
contributions plan and include many of the matters
required to be addressed by the EP&A Regulation.
The focus of this section is to give guidance on
what should be considered and how it should be
researched and presented.

To identify demand, it is necessary to look at
measures such as standards or existing level of
provision. It is also necessary to look at the existing
facilities that may provide for some demand.

Fundamentally, this section needs to demonstrate
that the resulting contributions are reasonable
through consideration of nexus (or a connection
between the development and new facilities) and
apportionment.
This is essentially a three step process:
•
•
•

Step 1: Determining the anticipated
development in the area to which the plan
applies
Step 2: Determining the expected demand for
public facilities and infrastructure arising from
the proposed development
Step 3: Identifying the relationship between
this development and the demand for additional
public amenities and public services.

The information to satisfy these steps will vary
according to the circumstances although there are
some common themes that need to be considered
which are illustrated in this section.

Expected demand can be determined through the
following process:
•

•

•
•

The demand for public facilities could include:
1.

Anticipated development is the population or
employment growth expected in an area. It can be
determined through an analysis of:
•
•
•
•

Past Population Growth: past growth and
demographic changes
Housing Trends: past occupancy levels and
changes
Future Population Growth: greenfield areas,
brownfield locations, infill, locations and timing
Non-Residential Development: locations and
timing.

To identify future development, it is beneficial to
look at past growth and development. This includes
past population and housing growth. It is then
necessary to assess what growth might occur
through analysis of landstocks and development
potential.

Environmental Planning and Assessment Act 1979

Physical infrastructure required to support
development. Examples include (but is not
limited to) such public facilities as:
•

Council must make these decisions after
considering the demand likely to arise, which could
include specialist investigations to determine the
types of facilities required.
Step 1: What is anticipated development?

Identify categories of facilities required for
the incoming population: these may include
community facilities, open space, roads, car
parking, civic improvements and other support
facilities
Examine levels of existing provision: the
standard that exists at present may be
appropriate to meet some of the needs of the
incoming population
Use relevant industry standard for provision
for facilities where existing provision is not
appropriate
Derive demand by analysis of existing
provision/industry standards against the
incoming population.

•
•
2.

roads and other traffic management
facilities, public car parking
public transport facilities
cycleways.

Social or community Infrastructure required
to serve the needs of the incoming population.
Social infrastructure may include (but is not
limited to) such facilities as:
•
•
•
•

open space/recreation facilities
childcare facilities
multi-function community facilities
libraries.

Step 3: Identifying the relationship
The relationship between expected development
and demand is one of establishing the proportional
responsibility of expected development, and
whether there is a need to make allowance for any
existing demand or past deficiencies
(apportionment).
Reference should be made to the practice notes
Principles underlying development contributions
and Relationship between expected development
and demand for guidance on these matters.
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4.

Part D – References

Council should include here all the reference documents used to compile the plan. These may include:
•
•
•
•
•

Policy documents such as management plans
Plans of management for open space areas
Social plan
Local environmental plan
Other supporting specialist studies that have been prepared to support the plan.

Environmental Planning and Assessment Act 1979
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Section 94A development contributions plans
This practice note provides advice on the preparation of section 94A development
contributions plans.
Planning context for section 94A levies
Section 94A was introduced to allow appropriate
development contributions to be levied in areas,
such as:
•
•

rural and regional areas, where there are
slow rates of development or development
is sporadic; and
established urban areas, where
development is mainly ‘infill’ development
and is also sporadic.

In such areas, it is difficult to determine the
expected types of future development, the rate at
which development will occur or where it will occur.
This makes it difficult to prepare a contributions plan
that authorises the imposition of section 94
contributions on development because of the nexus
required to be established under section 94
between development and the increased demand
for public amenities and public services.

covered by a section 94A development
contributions plan).
What are the requirements of the EP&A
Regulation?
The EP&A Regulation requires a section 94A plan
to include the following:
•
•
•

•

•
Those difficulties do not exist under section 94A
because that section authorises the imposition of a
levy which is calculated as a flat percentage of
development cost, and the EP&A Act does not
require any connection between development which
pays the levy and the object of the expenditure of
the levy.

•

What is a section 94A development
contributions plan?

•

Section 94A allows a levy to be imposed when a
development consent or complying development
certificate is issued. The levy can only be imposed if
a section 94A development contributions plan is
validly in place.
Councils should:
•

•

ensure, as far as possible, that land is not
subject to more than one contributions
plan (whether a section 94A contributions
plan or a section 94 contributions plan);
and
ensure section 94A contributions plans
state the criteria used by councils to
determine when a section 94A levy will be
imposed rather than a section 94
contribution (for example, where a section
94 development contributions plan
provides that certain development is to be
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the purpose of the plan
the land to which the plan applies
the percentage of the section 94A levy and, if
the percentage differs for different types of
development, the percentage of the levy for
those different types of development, as
specified in a schedule to the plan
the manner (if any) in which the proposed costs
of carrying out the development, after being
determined by the consent authority, are to be
adjusted between the date of that
determination and the date the levy is required
to be paid
the council’s policy concerning the timing of the
payment of s94A levies and the imposition of
94A conditions that allow deferred or periodic
payment
a map showing the specific public amenities
and services proposed to be provided by the
council, supported by a works schedule that
contains an estimate of their cost and staging
(whether by reference to dates of thresholds)
if the plan authorises section 94A levies paid
for different purposes to be pooled and applied
progressively for those purposes, the priorities
for the expenditure of the contributions,
particularised by reference to the works
schedule.

These must all be covered in the s94A development
contributions plan. Some of these requirements are
the same for a section 94 development
contributions plan and the practice notes
concerning section 94 plans cover these issues.
Consequently, they are not covered in this practice
note.
Administrative costs of council
A works schedule in a section 94A contributions
plan should not include any costs associated with
the administration of a section 94A contributions
plan.
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What is the maximum rate of the levy?
Subject to the restrictions discussed below, the
EP&A Regulation (clause 25K) sets a maximum
rate of 1% of the cost of the construction of a
development although a lower rate may be set.
Section 94A plans must clearly set out the rates. In
the case of a joint section 94A plan, each council
area subject of a section 94A levy should be
specifically identified as well as the rates adopted
for each area.
How is the construction cost determined?
The EP&A Regulation specifies the things that
should and should not be included in the calculation
of the cost of construction (clause 25J).

The intention of the Minister’s section 94E direction
is that, where the proposed cost of carrying out the
development is between $100,001 and $200,000,
consent authorities may levy the full cost of the
development at a maximum rate 0.5%. Where the
proposed cost of carrying out the development
exceeds $200,000, consent authorities may levy the
full cost of the development at the maximum rate of
1%.
Irrespective of the cost of construction of the
development, the section 94E direction prohibits the
use of section 94A in respect of development:
•
•
•

Adjustment of section 94A payments
•
The EP&A Regulation [clause 25J(4)] allows the
adjustment of a section 94A contribution between
the date of the consent and the time of payment of
the contribution. A sample clause is outlined in the
section 94A development contributions plan
template.

•

for the purpose of disabled access; or
for the sole purpose of affordable housing;
or
for the purpose of reducing a building’s
use of potable water (where supplied from
water mains) or energy; or
for the sole purpose of the adaptive reuse
of an item of environmental heritage; or
that has been the subject of a condition
under section 94 under a previous
development consent relating to the
subdivision of the land on which the
development is to be carried out.

Are there any restrictions?

Other exemptions

Although a section 94A levy may be widely used,
there are a number of restrictions on its application
and use:

Councils may chose to exempt other types of
development from section 94A levies. Such
exemptions are at the discretion of council.
Considerations regarding exemptions are covered
in detail in the practice note entitled ‘Exemptions,
discounts, credits and refunds’. That practice note
suggests that exemptions have previously been
given by council’s in respect of the following types
of development:

•

a section 94A levy cannot be imposed on the
same development application or complying
development certificate if a section 94
contribution is required.

•

contributions must be expended towards
capital costs associated with the provision,
extension or augmentation of public amenities
or public services (or towards recouping the
cost of their provision, extension or
augmentation).

On 10 November 2006 the Minister for Planning
issued a direction under section 94E of the EP&A
Act restricting the imposition of the maximum rate
so consent authorities:
•
•

cannot impose a section 94A levy where
the proposed cost of carrying out the
development is $100,000 or less;
may impose a maximum rate of 0.5%
where the proposed cost of carrying out
the development is between $100,001 and
$200,000.

Consent authorities may impose the maximum rate
of 1% where the proposed cost of carrying out the
development exceeds $200,000.

Environmental Planning and Assessment Act 1979

•
•
•
•
•
•

low income (affordable) housing;
works undertaken for charitable purposes
or by a registered charity;
places of worship, public hospitals, police
and fire stations;
childcare facilities;
libraries;
other community or educational facilities.

Policies on exemptions must be stated in the
section 94A contributions plan and, as far as
possible, be specific about the types of facilities to
be exempted. Alternatively, council must state the
criteria that will be used to determine an exemption.

Conditions of consent
A model condition for a section 94A levy is set out
below.
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Sample section 94A contribution condition
Condition ##
Pursuant to section 80A(1) of the Environmental Planning and Assessment Act 1979, and the [name]
Section 94A Development Contributions Plan, a contribution of $[insert total amount] shall be paid to
Council.
The amount to be paid is to be adjusted at the time of the actual payment, in accordance with the
provisions of the [name] Section 94A Development Contributions Plan. The contribution is to be paid
before [insert requirement].

Environmental Planning and Assessment Act 1979
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Template for a section 94A development
contributions plan
The following provides a template for a section 94A levy development contributions plan. It is recommended that
councils follow the format closely as there is considerable benefit in having consistency across local government
areas.
The aim is to ensure that future plans, when properly prepared, conform to the requirements of the Environmental
Planning and Assessment (EP&A) Regulation.
The template is structured as shown in the table below. This table also shows how each section addresses the
mandatory requirements of the EP&A Regulation. The concepts in the table are discussed in more detail in the
template.
Within the template format, notes are provided in boxes to clarify the concepts within the individual clauses or
sections. These are for reference only and do not form part of the template proper.

Recommended
section of plan

What it should contain

Section of
EP&A
Regulation it
addresses
Clause
27(1)(f)(i)

PART A:
Summary schedules

Summary schedules should be provided to show levy rates
applicable to various types of development and for the various
categories of levies being sought. This should also indicate costs
and timing of facility provision.

PART B:
Expected
development and
demand for public
facilities

There is a requirement to comply with clause 27(1)(c) to identify
the relationship between the expected types of development in the
area and the demand for additional public amenities and services
to meet that development. This should be in summary form only.

Clause 27(1)(c)

PART C:
Administration

This part establishes the statutory framework of the plan. It should
cover:

Clause
27(1)(a), (b), (f),
(g), (h)

•
•
•
•
•

PART D:
References

The purpose of the plan
Area the plan applies
Adjustment of the levy
Council’s position on deferred or periodic payments
A map showing the location of public amenities and services
proposed to be provided.

This part should provide the cost report forms as well as the
glossary of terms, and any additional relevant information.

Environmental Planning and Assessment Act 1979
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Section 94A development contributions plan for the council of
[insert name of council]
Part A – Summary schedules
The following summary schedules are included in this
plan:
•
•
•

Works program
Completed works
Summary of levy by category.

The works schedule identifies the public facilities for
which section 94A levies will be required. Schedule 1
identifies the works schedule adopted in [year to be
inserted] and a summary of the expenditure on the
respective items.
Levies paid to council will be applied towards meeting
the cost of provision or augmentation of new public
facilities. Schedule 1 provides a summary of new
public facilities, which will be provided by council over
the next 5 years, as well as the estimated cost of
provision and timing.

Schedule 1: New public facilities for which levies
will be sought
Public Facilities

Estimated Costs

Estimated Time
Frame

Schedule 2: Summary schedule for section 94A
contributions plan

Type of Development
Residential development

Levy
(%)
[insert levy as appropriate]%

Residential flat development

[insert levy as appropriate]%

Commercial and retail development

[insert levy as appropriate]%

Industrial development

[insert levy as appropriate]%

Other forms of development

[insert levy as appropriate]%

NOTE: These schedules are examples only

The EP&A Regulation [clause 27(1)(f)(i)] requires a section 94A
plan to identify the percentage of the levy and, if the percentage
differs for different types of development, the percentage of the
levy that applies to each. It is important that this is set out in words
and it is useful to have a summary table at the front of the plan.
The following provides an example. Notes to the table can be
used to explain how the levy will apply to different types of
development. In the case of a joint section 94A plan, each council
area should be specifically identified as well as the rates adopted
for each area.

The inclusion of a works schedule is a requirement of the EP&A
Regulation. This schedule must show:
•
•
•
•

the works proposed to be funded
the costs of the facilities identified in the program
their staging (by reference to dates or thresholds)
if the funds are to be pooled, the priorities for expenditure.

The summary tables should be simple and
uncomplicated. They should set out the facilities
by name (rather than generic facility types such as
‘open space’) and the timeframe for provision
should be the best estimate made at the time of
adoption or review of the plan.

This should clearly set out the rates of the levy for
various types of development. The Minister for
Planning issued a section 94E direction on 10
November 2006 exempting the development,
which is discussed below in part 1.5. In addition,
the direction also requires councils to apply the
levy as follows:
•

•

Development where the proposed
cost of carrying out the development
is less than $100,000 – no levy can
imposed; and
Development where the proposed
cost of carrying out the development
is $100,001 or more but less than
$200,000 – a maximum levy of 0.5%
can be imposed.

These restrictions should be reflected in the
schedules used in councils’ s94A contributions
plan.

Environmental Planning and Assessment Act 1979
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Part B – Expected development and
demand for public facilities
The relationship between expected development and
the demand is established through:
•

There is still a requirement to identify the
relationship between the expected development
and demand for public facilities. A summary
statement should be included in the plan to this
effect.

[insert here the rationale for imposition of the
levy, eg:]
¾

¾
¾

the population projections undertaken by
[name source such as ABS, council etc]
indicate the likely growth of [insert amount]
the likely population growth will require
the provision of additional public facilities
the likely population growth will diminish
the existing populations enjoyment and
standards of public facilities.

Part C – Administration and operation of
the plan
1.1

What is the name of this development
contributions plan?

This development contributions plan is called the
[insert the name of the plan – either a geographic
reference to the local government area or specified
part of the local government area(s) to which the
plan applies] Development Contributions Plan 200?
[Year: eg 2006].
1.2

Application of this plan

Alternative 1: entire LGA (or LGAs)
This plan applies to all land within the local government
area(s) of [insert name or names in the case of joint
plans] as shown on the Map [or maps as relevant].

Alternative 2: portion of a LGA or LGAs
This plan applies to land within the local government
area(s) of [insert name or names in the case of joint
plans] as shown on the Map [or maps as relevant].

The name of the plan is important especially if it will
apply to a specific part of a local government area
(or areas in the case of a joint section 94A plan). If
this plan is a review of an existing plan, add the
advisory note (ie ‘this plan amends ….’).

Is extremely important to delineate the area to
which the plan applies to avoid confusion and
potential challenges. It is also important to indicate
if the plan applies to the entire local government
area or a specific area. Maps and plans should be
included.

The EP&A Regulation [clause 27(1)(f)(i)] requires a
section 94A plan to identify the percentage of the
levy and, if the percentage differs for different types
of development, the percentage of the levy that
applies to each.

This development contributions plan applies to
applications for development consent and applications
for complying development certificates under Part 4 of
the Environmental Planning and Assessment Act 1979.
The rates for different types of development are set out
below:
(Insert here the development types)

Environmental Planning and Assessment Act 1979
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1.3

When does this development contributions plan
commence?

This contributions plan commences on [insert date].

1.4

What is the purpose of this contributions plan?

The primary purposes of this contributions plan are:
•

•
•

to authorise the imposition of a condition on certain
development consents and complying development
certificates requiring the payment of a contribution pursuant
to section 94A of the Environmental Planning and
Assessment Act 1979
to assist the council to provide the appropriate public
facilities which are required to maintain and enhance
amenity and service delivery within the area
to publicly identify the purposes for which the levies are
required.

1.5

•
•
•
•
•

If, for example, a council has a specific objective of
using the levy to fund certain facilities (such as
community and recreation facilities, civic
improvement or affordable housing), it may wish to
detail these in this section.

Are there any exemptions to the levy?

The levy will not be imposed in respect of development:
•

The purpose of the plan sets out the principles
underlying the plan and the manner in which
council is to seek contributions. They should be as
simple and succinct as shown in the example
below. When applied to more than one local
government area, it will be important to ensure that
the purposes are sufficiently worded to cover each
council’s intentions.

where the proposed cost of carrying out the development
is $100,000 or less;
for the purpose of disabled access; or
for the sole purpose of providing affordable housing; or
for the purpose of reducing a building’s use of potable
water (where supplied from water mains) or energy; or
for the sole purpose of the adaptive reuse of an item of
environmental heritage; or
that has been the subject of a condition under section 94
under a previous development consent relating to the
subdivision of the land on which the development is to be
carried out.

On 10 November 2006, the Minister for Planning
issued a direction under section 94E exempting the
development set out here. In addition to the
exemptions, the Minister’s section 94E direction
limits council’s use of the maximum rate contained
in clause 25K of the EP&A Act Regulation (refer to
the section 94A development contributions plans
practice note).
Other exemptions are at the discretion of council.
Considerations regarding exemptions are covered
in detail in the practice note on Exemptions,
discounts, credits and refunds.
The example given here is to exclude extensions to
family homes, but capture development that
increases floorspace.

Council may consider exempting other development, or
components of developments from the section 94A levy that
include:
•

[INSERT ANY PARTICULAR TYPES OF DEVELOPMENT
FOR WHICH EXEMPTION IS TO BE GRANTED - EG]

Example
Council may consider exempting developments, or
components of developments from the section 94A plan
that include:
•

•

an application which is solely for the purpose of
alterations and additions to an existing single dwelling
shall be exempt from payment of a contribution under
this plan
(others as council wishes).

Notwithstanding the above provisions, this exemption does
not apply to a development adding additional rooms or
reconfiguring the internal design of any dwelling or group of
dwellings that have not yet been issued with an occupation
certificate or been lived in.

Environmental Planning and Assessment Act 1979
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1.6

Pooling of levies

This plan expressly authorises section 94A levies paid for
different purposes to be pooled and applied (progressively or
otherwise) for those purposes. The priorities for the expenditure
of the levies are shown in the works schedule.

1.7

Construction certificates and the obligation of
accredited certifiers

In accordance with clause 146 of the EP&A Regulation 2000, a
certifying authority must not issue a construction certificate for
building work or subdivision work under a development consent
unless it has verified that each condition requiring the payment
of levies has been satisfied.

Section 94E(2) of the EP&A Act permits the
pooling of section 94A levies and, should
council wish to pool their contributions, a
specific clause to permit this should be
included in the plan. If the plan allows section
94A levies to be pooled for different purposes
and applied progressively, clause 27(1)(i) of
the EP&A Regulation requires the plan to
identify the priorities of the expenditure of the
levies with particular reference to the works
schedule.

This clause is suggested to ensure that
certifiers are made aware of their
responsibilities in relation to the payment of
the levy.

In particular, the certifier must ensure that the applicant
provides a receipt(s) confirming that levies have been fully paid
and copies of such receipts must be included with copies of the
certified plans provided to the council in accordance with clause
142(2) of the of the EP&A Regulation . Failure to follow this
procedure may render such a certificate invalid.
The only exceptions to the requirement are where a works in
kind, material public benefit, dedication of land or deferred
payment arrangement has been agreed by the council. In such
cases, council will issue a letter confirming that an alternative
payment method has been agreed with the applicant.
1.8

How will the levy be calculated?

The levy will be determined on the basis of the rate as set out in
summary schedule. The levy will be calculated as follows:
Levy payable

=

The EP&A Regulation is quite specific
about what is and is not included in the
calculation of the cost of a development.
The following reflects the wording of the
Regulation.

%C x $C

Where
%C
$C

is the levy rate applicable
is the proposed cost of carrying out the development

The proposed cost of carrying out the development will be
determined in accordance with clause 25J of the EP&A
Regulation. The procedures set out in Schedule 1 to this plan
must be followed to enable the council to determine the amount
of the levy to be paid.
The value of the works must be provided by the applicant at the
time of the request and must be independently certified by a
Quantity Surveyor who is registered with the Australian Institute
of Quantity Surveyors or a person who can demonstrate
equivalent qualifications.
Without limitation to the above, council may review the valuation
of works and may seek the services of an independent person
to verify the costs. In these cases, all costs associated with
obtaining such advice will be at the expense of the applicant
and no construction certificate will be issued until such time that
the levy has been paid.

Environmental Planning and Assessment Act 1979
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1.9

When is the levy payable?

A levy must by paid to the council at the time specified in the
condition that imposes the levy. If no such time is specified,
the levy must be paid prior to the issue of a construction
certificate or complying development certificate.
1.10

The EP&A Regulation [clause 27(g)] requires a
council to specify the conditions under which it
may accept a deferred or periodic payment of the
levy.

How will the levy be adjusted?

Contributions required as a condition of consent under the
provisions of this plan will be adjusted at the time of payment
of the contribution in accordance with the following formula:
Contribution
at time of payment

=

$Co

+

A

The EP&A Regulation [clause 25J(4)] allows the
adjustment of a contribution between the date
the consent is issued and the time of payment
(which may vary substantially).

Where
$ Co

is the original contribution as set out in the
consent

A

is the adjustment amount which is

=

$Co x ([Current Index - Base Index])
[Base Index]
Where
Current Index
[index name
to be
inserted]

is the [index name to be selected by the
council] as published by the [insert source of
index] available at the time of review of the
contribution rate;

Base Index
[index name
to be
inserted]

is the [index name to be selected by the
council] as published by the [insert source of
index] at the date of adoption of this plan which is
[insert index number at time of adoption]

Note: In the event that the Current [index to be inserted] is less
than the previous [index to be inserted], the Current [index to be
inserted] shall be taken as not less than the previous [index to be
inserted]

Environmental Planning and Assessment Act 1979
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1.11

Can deferred or periodic payments be made?

Deferred or periodic payments may be permitted in the
following circumstances:
•
•

deferred or periodic payment of the contribution will not
prejudice the timing or the manner of the provision of
public facilities included in the works program,
in other circumstances considered reasonable by
council.

If council does decide to accept deferred or periodic
payment, council may require the applicant to provide a bank
guarantee by a bank for the full amount of the contribution or
the outstanding balance on condition that:
•

•

•

•

•

the bank guarantee be by a bank for the amount of the
total contribution, or the amount of the outstanding
contribution, plus an amount equal to thirteen (13)
months interest plus any charges associated with
establishing or operating the bank security
the bank unconditionally pays the guaranteed sum to the
council if the council so demands in writing not earlier
than 12 months from the provision of the guarantee or
completion of the work
the bank must pay the guaranteed sum without
reference to the applicant or landowner or other person
who provided the guarantee, and without regard to any
dispute, controversy, issue or other matter relating to the
development consent or the carrying out of development
the bank's obligations are discharged when payment to
the council is made in accordance with this guarantee or
when council notifies the bank in writing that the
guarantee is no longer required
where a bank guarantee has been deposited with
council, the guarantee shall not be cancelled until such
time as the original contribution and accrued interest are
paid.

Environmental Planning and Assessment Act 1979

The EP&A Regulation [clause 27(g)] requires
a council to specify the conditions under
which it may accept a deferred or periodic
payment of the contribution. Councils may
seek bank guarantees for contributions if
deferred payments are contemplated.
Councils may wish to consider circumstances
where, for example, staged development is
being proposed and payment of the total
contribution up front may be onerous or
unnecessary in the circumstances.
This is a typical clause found in contributions
plans and is intended to allow councils to
seek bank guarantees for the amount of the
contribution (this may be the entire
contribution or that part relating to the
individual stage). The clause provides for
councils to draw down the contribution within
12 months if necessary. Councils are
encouraged to maintain dialogue with
applicants particularly where the guarantee is
large.
Many developers are accustomed to
providing bank guarantees or bonds, however
councils should consider a type of security
which is appropriate to the circumstances of
the particular development.
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Part C - References
Dictionary
In this plan, unless the context or subject matter otherwise indicates or requires, the following definitions
apply:
[INSERT HERE DEFINITIONS AS REQUIRED]

APPENDIX A
Procedure
A cost summary report is required to be submitted to allow council to determine the contribution that will be
required. The following should be provided:
•
•

A cost summary report must be completed for works with a value no greater than $ [INSERT AMOUNT
HERE]
A Quantity Surveyor’s Detailed Cost Report must be completed by a registered Quantity Surveyor for works
with a value greater that $ [INSERT AMOUNT HERE]

To avoid doubt, section 25J of the Environmental Planning and Assessment Act 1979 sets out the things that are
included in the estimation of the construction costs by adding up all the costs and expenses that have been or
are to be incurred by the applicant in carrying out the development, including the following:
(a)

(b)
(c)

if the development involves the erection of a building, or the carrying out of engineering or construction
work—the costs of or incidental to erecting the building, or carrying out the work, including the costs (if
any) of and incidental to demolition, excavation and site preparation, decontamination or remediation
if the development involves a change of use of land—the costs of or incidental to doing anything
necessary to enable the use of the land to be changed
if the development involves the subdivision of land—the costs of or incidental to preparing, executing and
registering the plan of subdivision and any related covenants, easements or other rights.

Environmental Planning and Assessment Act 1979
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Sample Cost Summary Report

Cost Summary Report

[Development Cost no greater than $ [INSERT FIGURE HERE]

DEVELOPMENT APPLICATION No.

REFERENCE:

COMPLYING DEVELOPMENT CERTIFICATE APPLICATION No.
CONSTRUCTION CERTIFICATE No.

DATE:

APPLICANT’S NAME:
_________________________________________________________________________
APPLICANT’S ADDRESS:
_________________________________________________________________________
DEVELOPMENT NAME:
_________________________________________________________________________
DEVELOPMENT ADDRESS:
_________________________________________________________________________
ANALYSIS OF DEVELOPMENT COSTS:
Demolition and alterations
Structure
External walls, windows and
doors
Internal walls, screens and
doors
Wall finishes
Floor finishes
Ceiling finishes
Fittings and equipment

$
$
$

Hydraulic services
Mechanical services
Fire services

$
$
$

$

Lift services

$

$
$
$
$

External works
External services
Other related work
Sub-total

$
$
$
$

Sub-total above carried forward
Preliminaries and margin
Sub-total
Consultant Fees
Other related development costs
Sub-total
Goods and Services Tax
TOTAL DEVELOPMENT COST

$
$
$
$
$
$
$
$

I certify that I have:
•
inspected the plans the subject of the application for development consent or construction
certificate.
•
calculated the development costs in accordance with the definition of development costs in clause
25J of the Environmental Planning and Assessment Regulation 2000 at current prices.
•
included GST in the calculation of development cost.
Signed: ____________________________________
Name: ____________________________________
Position and Qualifications: ____________________________________
Date: ____________________________________

(Acknowledgment to City of Sydney for use of the model cost reports)

Environmental Planning and Assessment Act 1979
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Sample Quantity Surveyors Report

Registered* Quantity Surveyor’s Detailed Cost Report
[Development Cost in excess of $ [INSERT FIGURE HERE]]
*A member of the Australian Institute of Quantity Surveyors

DEVELOPMENT APPLICATION No.

REFERENCE:

COMPLYING DEVELOPMENT CERTIFICATE APPLICATION No.
CONSTRUCTION CERTIFICATE No.

DATE:

APPLICANT’S NAME:
___________________________________________________________________
APPLICANT’S ADDRESS:
___________________________________________________________________
DEVELOPMENT NAME:
___________________________________________________________________
DEVELOPMENT ADDRESS:
___________________________________________________________________
DEVELOPMENT DETAILS:
Gross Floor Area – Commercial
Gross Floor Area – Residential
Gross Floor Area – Retail
Gross Floor Area – Car Parking
Total Development Cost
Total Construction Cost
Total GST

2

m
2
m
2
m
2
m

2

Gross Floor Area – Other
Total Gross Floor Area
Total Site Area
Total Car Parking Spaces

m
2
m
2
m

$
$
$

ESTIMATE DETAILS:
Professional Fees
% of Development Cost
% of Construction Cost
Demolition and Site Preparation
Cost per square metre of site area
Construction – Commercial
Cost per square metre of commercial
area
Construction – Residential
Cost per square metre of residential
area
Construction – Retail
Cost per square metre of retail area

$

$
$
$
$

Excavation
% Cost per square metre of site area
% Car Park
Cost per square metre of site area
2
/m
Cost per space
Fit-out – Commercial
2
2
/m
Cost per m of commercial area

$
$

/m

$
$

/m

$
2
$
/m
$
2
$
/m
$ /space
$
2
$
/m

2

Fit-out – Residential
2
Cost per m of residential area

$
$

/m

2

Fit-out – Retail
2
Cost per m of retail area

$
$

/m

2

2

I certify that I have:
•
inspected the plans the subject of the application for development consent or construction
certificate.
•
prepared and attached an elemental estimate generally prepared in accordance with the Australian
Cost Management Manuals from the Australian Institute of Quantity Surveyors.
•
calculated the development costs in accordance with the definition of development costs in the
S94A Development Contributions Plan of the council of [insert] at current prices.
•
included GST in the calculation of development cost.
•
measured gross floor areas in accordance with the Method of Measurement of Building Area in the
AIQS Cost Management Manual Volume 1, Appendix A2.
Signed: ____________________________________
Name: ____________________________________
Position and Qualifications: ____________________________________
Date: ____________________________________
(Acknowledgment to City of Sydney for use of the model cost reports)
Environmental Planning and Assessment Act 1979

Page 10

Issued
19 July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

Planning agreements
The purpose of this practice note is to provide advice on the matters surrounding
voluntary planning agreements. It provides an overview of current trends and
practices, sets out the statutory framework for planning agreements and deals with
issues such as the fundamental principles governing the use of planning agreements,
as well as public interest and probity considerations. Some examples of the use of
planning agreements are also provided, along with a template planning agreement
and explanatory note.
Part 1 - Introduction
About planning agreements
The Environmental Planning and Assessment
Amendment (Development Contributions) Act 2005
introduced Subdivision 2 of Division 4 of Part 6
providing for a statutory system of planning
agreements.
It was not intended that the new system preclude
other kinds of agreements in the planning process.
For this reason, no transitional arrangements have
been included in the new legislation. However,
other kinds of agreements, whether made before or
after the new system comes into force, must comply
with the general law.
It was largely because of uncertainty surrounding
the application of the general law to agreements in
the planning process that the new system of
planning agreements was enacted.
Furthermore there is uncertainty about the
application of the Goods and Services Tax (GST) to
other kinds of agreements. The intention of the
planning agreements legislation was to overcome
that uncertainty and remove the application of the
GST to planning agreements as far as possible.
However, independent advice should be sought on
the GST implications of entering into any sort of
agreement in the planning process and on a case
specific basis.

Amendment (Development Contributions) Act 2005.
Related provisions were inserted into the
Regulation by the Environmental Planning and
Assessment Amendment (Development
Contributions) Regulation 2005. The amendments
to the EP&A Act and Regulation took effect on 8
July 2005. Those amendments, together with this
practice note, form the broad planning agreements
framework for NSW.
This practice note is not legally binding. In some
cases it may advocate greater restrictions on the
content and use of planning agreements than is
provided for in the EP&A Act and Regulation.
However, the EP&A Act and Regulation provide
only a broad legislative framework for planning
agreements, whereas this practice note seeks to
provide best practice guidance in relation to their
use. It also sets out various templates designed to
standardise planning agreements documentation in
order to foster efficient systems. It is intended,
therefore, that planning authorities, developers, and
others will follow this practice note to the fullest
extent possible.
The remainder of this practice note is structured as
follows:
•

Part 2 provides a brief overview of current
practices relating to the use of agreements in
the planning process in NSW and the
recommendations of the Ministerial Taskforce
that lead to amendments to the EP&A Act and
Regulation to provide for a statutory system of
planning agreements for the State,

This practice note is made for the purposes of
clause 25B(2) of the Environmental Planning and
Assessment Regulation 2000.

•

Part 3 summarises the legislative framework
for planning agreements established by the
EP&A Act and Regulation,

The purpose of this practice note is to assist
planning authorities, developers, and others in the
preparation of planning agreements under s93F of
the Environmental Planning and Assessment Act
1979, and to understand the role of planning
agreements in the planning process.

•

Part 4 provides best practice guidelines in
relation to planning agreements by identifying
and explaining key public interest and probity
considerations and fundamental principles
relating to the use of planning agreements, and
setting out a broad policy framework and basic
statutory procedures for negotiating, entering
into and administering planning agreements.

•

Part 5 provides examples of the possible use
of planning agreements.

About this practice note

Section 93F and other provisions in Subdivision 2 of
Division 6 of Part 4 of the EP&A Act relating to
planning agreements were inserted by the
Environmental Planning and Assessment
Environmental Planning and Assessment Act 1979
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•

Attachments A to C set out several template
documents, including a template planning
agreement for use in agreements between
councils and developers.

Terminology
The introduction of new statutory processes, such
as the new statutory system of planning
agreements under Division 6 of Part 4 of the EP&A
Act, invariably lead to the introduction of new
terminology that can assist clear and efficient
communication.
In this practice note, the following terminology is
used to convey several key concepts in relation to
planning agreements:
•

•

•
•

•
•

development contribution means the kind of
provision made by a developer under a
planning agreement, being a monetary
contribution, the dedication of land free of cost
or the provision of a material public benefit
planning benefit means a development
contribution that confers a net public benefit,
that is, a benefit that exceeds the benefit
derived from measures that would address the
impacts of particular development on
surrounding land or the wider community
public facilities means public infrastructure,
facilities, amenities and services
planning obligation means an obligation
imposed by a planning agreement on a
developer requiring the developer to make a
development contribution
public includes a section of the public
public benefit is the benefit enjoyed by the
public as a consequence of a development
contribution.

Up-dates to this practice note
It is intended that this practice note will be
periodically updated. More detailed information or
guidance on specific matters in this practice note
may also be the subject of future separate practice
notes.

Part 2 - Overview of current trends and
practices1
Negotiation and agreement between planning
authorities and developers to exact public benefits
from the planning process are now widespread.
However, practices are largely unregulated. The
negotiation process often occurs without the
involvement of all interested stakeholders, and
agreements are entered into without effective public
participation.
1

The levying of s94 contributions and the imposition
of conditions of development consent requiring
works-in-kind also frequently involve significant
negotiation between consent authorities and
developers, despite the public impression that such
contributions are obtained through strict adherence
to the formal processes under the EP&A Act and
Regulation.
There are a number of apparent reasons why the
use of agreements in the planning process to exact
public benefits has become widespread. These
include:
•

•

•

•

•

•

planning authorities are under increasing
pressure from local communities to ensure that
development produces targeted public benefits
over and above measures to address the
impact of development on the public domain,
development consent conditions, including s94,
are ill-equipped to produce such benefits as
they are primarily designed to mitigate the
external impacts of development on
surrounding land and communities,
as developers increasingly appreciate how their
own developments benefit from the provision of
targeted public facilities, they are seeking
greater involvement in determining the type,
standard and location of such facilities,
negotiation tends to promote co-operation and
compromise over conflict and can provide a
more effective means for public participation in
planning decisions,
agreements provide a flexible means of
achieving tailored development outcomes and
targeted public benefits, including a means by
which communities can agree to the
redistribution of the costs and benefits of
development in order to realise their specific
preferences for the provision of public benefits,
agreements can provide enhanced and more
flexible infrastructure funding opportunities for
planning authorities, subject always to good
planning implementation.

Further, planning agreements provide a flexible
framework under which the State and local
government can share responsibility for the
provision of infrastructure in new release areas or in
major urban redevelopment projects. Planning
agreements permit particular governance
arrangements that suit particular cases and foster
the provision of infrastructure by the different levels
of government in an efficient, co-operative and coordinated way.

This Part is taken from Taylor, L., Bargaining for
Developer Contributions in NSW, A Research
Thesis for the Degree of Doctor of Philosophy,
Macquarie University 2000.

Environmental Planning and Assessment Act 1979
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Part 3 - Outline of statutory framework
Nature of planning agreements
Subdivision 2 of Division 6 of Part 4 of the EP&A
Act sets out a statutory system of planning
agreements in NSW.
Section 93F(1) provides that a planning agreement
is a voluntary agreement or other arrangement
between one or more planning authorities and a
developer under which the developer agrees to
make development contributions towards a public
purpose.
Who is a planning authority?
Section 93C defines a planning authority to mean a
council, the Minister, the Ministerial corporation
constituted under s8(1) of the EP&A Act, a
development corporation within the meaning of the
Growth Centres (Development Corporations) Act
1974 or a public authority declared by the
regulations to be a planning authority.
Clause 25A of the EP&A Regulation declares all
public authorities to be planning authorities for this
purpose.

public benefit, or any combination of them, to be
used for or applied towards a public purpose.
Section 93F(4) provides that a provision of a
planning agreement is not invalid by reason only
that there is no connection between the
development and the object of expenditure of any
money required to be paid under the provision.
Definition of public purpose
Public purpose is defined in s93F(2) to include the
provision of, or the recoupment of the cost of
providing public amenities and public services (as
defined in s93C), affordable housing, transport or
other infrastructure. It also includes the funding of
recurrent expenditure relating to such things as the
monitoring of the planning impacts of development
and the conservation or enhancement of the natural
environment.
Mandatory contents of planning agreements
Section 93F requires planning agreements to
include provisions specifying:
(a)
(b)

Who is a developer?
A developer is a person who has sought a change
to an environmental planning instrument (which
includes the making, amendment or repeal of an
instrument (s93F(11)), or who has made or
proposes to make a development application, or
who has entered into an agreement with or is
otherwise associated with such a person.
Additional parties to a planning agreement
Section 93F(7) provides that any Minister or public
authority or other person approved by the Minister
for Infrastructure and Planning is entitled to be an
additional party to a planning agreement and to
receive a benefit on behalf of the State.
Joint planning agreements
Planning authorities may enter into joint planning
agreements.
Section 93F(8) provides that a council is not
precluded from entering into joint planning
agreements with another council or other planning
authority merely because it applies to land not
within, or any purposes not related to, the area of
the council.

(c)

(d)
(e)

(f)
(g)

a description of the land to which the
agreement applies,
a description of the change to the
environmental planning instrument, or the
development, to which the agreement
applies,
the nature and extent of the development
contributions to be made by the developer
under the agreement, and when and how the
contributions are to be made,
whether the agreement excludes (wholly or
in part) the application of s94 or s94A to
particular development,
if the agreement does not exclude the
application of s94 to a development, whether
benefits under the agreement may or may
not be considered by the consent authority in
determining a contribution in relation to that
development under s94,
a dispute resolution mechanism, and
the enforcement of the agreement by a
suitable means, such as the provision of a
bond or bank guarantee, in the event of a
breach by the developer. (Consideration
should be given to the type of security which
is appropriate to the circumstances of the
particular development).

The EP&A Act does not preclude a planning
agreement containing other provisions that may be
necessary or desirable in particular cases, except those
provisions mentioned immediately below.

Types of development contributions authorised
by planning agreements
Development contributions under a planning
agreement can be monetary contributions, the
dedication of land free of cost, any other material
Environmental Planning and Assessment Act 1979
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Limitations on the contents of planning
agreements

Limitation on provisions of environmental
planning instruments

Section 93F(9) precludes a planning agreement
from imposing an obligation on a planning authority
to grant development consent or to exercise a
function under the EP&A Act in relation to a change
to an environmental planning instrument.

Section 93I(1) invalidates any provision of an
environmental planning instrument made after the
commencement of that section that expressly
requires a planning agreement to be entered into
before a development application can be made,
considered or determined, or that expressly
prevents a development consent from being
granted or having effect unless or until a planning
agreement is entered into.

Section 93F(10) provides that a planning agreement
is void to the extent, if any, to which it authorises
anything to be done in breach of the EP&A Act, or
an environmental planning instrument or a
development consent applying to the land to which
the agreement applies.
Provisions of planning agreements relating to
s94 or s94A
A planning agreement may wholly or partly exclude
the application of s94 or s94A to development that
is the subject of the agreement.
Section 93F(5) provides that, in such a case, a
consent authority is precluded from imposing a
condition of development consent in respect of that
development under s94 or s94A except to the
extent that any part of those sections are not
excluded by the agreement.
A planning agreement may exclude the benefits
under the agreement from being considered under
s94 in its application to development.
Section 93F(6) provides that in such a case, s94(6)
does not apply to any such benefit. Section 94(6)
provides that if a consent authority proposes to
impose a condition under s94 in respect of
development, it must take into consideration any
land, money or other material public benefit that the
applicant for development consent has elsewhere
dedicated free of cost to the consent authority or
previously paid to the consent authority, other than
a benefit provided as a condition of development
consent granted under the EP&A Act, or a benefit
excluded from consideration under s93F(6).
Application of development contributions
obtained under a planning agreement
Sections 93E(1) and (4) require that a planning
authority is to hold any monetary contribution paid
in accordance with a planning agreement, together
with any additional amount earned from its
investment, for the purpose for which the payment
was required and apply it towards that purpose
within a reasonable time.
Section 93E(3) contains a similar requirement in
respect of land dedicated in accordance with a
planning agreement.

Environmental Planning and Assessment Act 1979

However, s93D provides that Division 6 of Part 4 of
the EP&A Act (other than s93I) does not derogate
from or otherwise affect any provision of an
environmental planning instrument, whether made
before or after the commencement of the section,
that requires satisfactory arrangements to be made
for the provision of particular kinds of public
infrastructure, facilities or services before
development is carried out.
Determination of development applications
Section79C(1)(a)(iiia) of the EP&A Act requires a
consent authority, when determining a development
application, to take into consideration, so far as is
relevant to the proposed development, any planning
agreement that has been entered into under s94F
or any such draft agreement offered by a developer.
Section 79C(1)(d) requires the consent authority to
take into consideration any public submissions
made in respect of the planning agreement or draft
planning agreement.
Section 93I(2) precludes a consent authority from
refusing to grant development consent on the
ground that a planning agreement has not been
entered into in relation to the proposed
development or that the developer has not offered
to enter into such an agreement.
Section 93I(3) authorises a consent authority to
require a planning agreement to be entered into as
a condition of a development consent but only if it
requires an agreement that is in the terms of an
offer made by the developer in connection with the
development application or a change to an
environmental planning instrument sought by the
developer for the purposes of making the
development application.
Public notice of planning agreements
Section 93G(1) precludes a planning agreement
from being entered into, amended or revoked
unless public notice is given of the proposed
agreement, amendment or revocation.
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Clause 25D of the EP&A Regulation makes
provision for public notice to be given of an
agreement to enter, amend or revoke a planning
agreement together with any public notice required
under the EP&A Act for the relevant proposed
change to a local or regional environmental plan or
development application.
Clause 25E(1) of the EP&A Regulation requires the
preparation of an explanatory note by a planning
authority which proposes to enter into a planning
agreement or an agreement to amend or revoke a
planning agreement.
Clause 25E(3) provides that the explanatory note
must be prepared jointly with the other parties
proposing to enter into the planning agreement.
Clause 25E(4) makes provision for separate
explanatory notes in certain circumstances if there
are two or more planning authorities involved in the
agreement.

to which those authorities are party available for
public inspection.
Registration of planning agreements
Sections 93H(1) and (4) permit a planning
agreement or any amendment or revocation of a
planning agreement to be registered if each person
with an estate or interest in the land agrees to its
registration.
Section 93H(2) requires the Registrar-General to
register a planning agreement on its lodgement by a
planning authority in a form approved by the
Registrar-General.
Section 93H(3) provides that a planning agreement
that has been registered under s93H is binding on
and enforceable against the owner of the land from
time to time as if each owner for the time being had
entered into the agreement.
No appeals to the Land and Environment Court

Clause 25E(7) provides that a planning agreement
may provide that the explanatory note may not be
used to assist in construing the agreement.
Provision of information about planning
agreements
Sections 93G(3) and (4) apply where the Minister
and a council, respectively, are not party to a
planning agreement and require the relevant
planning authority that is party to the agreement to
give certain information to the Minister or the
council as relevant within 14 days after the
agreement is entered into, amended or revoked.
Clause 25D(6) of the EP&A Regulation provides
that if a council is not a party to a planning
agreement that applies to its area, a copy of the
explanatory note must be provided to the Council at
the same time as the material under s93G(4) is
provided.
Section 93G(5) requires a planning authority that
has entered into a planning agreement, while the
agreement is in force, to include in its annual report
certain particulars relating to the planning
agreement during the year to which the report
relates.
Clauses 25F and 25G of the EP&A Regulation
make provision for the keeping and public
inspection of planning agreement registers. A
council must keep a planning agreement register of
any planning agreements that apply to the area of
the council. The Director-General must keep a
planning agreement register of any planning
agreements entered into by the Minister.
Clause 25H of the EP&A Regulation makes
provision for planning authorities other than the
Minister or a council to make planning agreements

Environmental Planning and Assessment Act 1979

Section 93J(1) expressly excludes a person from
appealing to the Land and Environment Court
against the failure of a planning authority to enter
into a planning agreement or against the terms of a
planning agreement.
Jurisdiction of the Land and Environment Court
to enforce planning agreements
Section 93J(2) provides that the removal by s93J(1)
of an appeal to the Land and Environment Court
does not affect the jurisdiction of the Court under
section 123 of the EP&A Act. Section 123(1)
provides that any person may bring proceedings in
the Court for an order to remedy or restrain a
breach of ‘this Act’, whether or not any right of that
person has been or may be infringed by or as a
consequence of that breach. Section 122(b)(v)
provides that in s123 a reference to this Act
includes a reference to a planning agreement
referred to in s93F.
Determinations or directions by the Minister
Section 93K authorises the Minister for
Infrastructure and Planning, generally or in any
particular case or class of cases, to determine or
direct any other planning authority as to the
procedures to be followed in negotiating a planning
agreement, the publication of those procedures, or
any standard requirements with respect to planning
agreements.
Commencement and amendment
A planning agreement will take effect in accordance
with its terms. Ordinarily, the obligation to perform
an agreement will arise, in accordance with the
terms of the agreement, when the development to
which it relates is commenced.
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Clause 25C(2) of the EP&A Regulation authorises a
planning agreement to specify that a planning
agreement does not take effect until the happening
of certain particular events.
Clause 25C(3) of the EP&A Regulation provides
that a planning agreement can be amended or
revoked by further agreement in writing signed by
the parties (including by a subsequent planning
agreement).
Form of planning agreements
A planning agreement must be in writing and signed
by all of the parties to the agreement. A planning
agreement is not entered into until it is so signed.

Part 4 - Best practice guidelines
2

Public interest and probity considerations

This section discusses the public interest and
probity issues that arise in connection with the use
of planning agreements. It aims to lift the general
level of awareness of these issues, and to inform
the principles, policies and procedures contained in
the best practice guidelines relating to planning
agreements discussed later in this Part.
Problems inherent in the use of development
agreements concern whether an agreement is in
the public interest. Generally speaking, the public
interest is directed towards securing the fair
imposition of planning control for the benefit of the
community and as between one developer and
another. For this reason, the parties to a planning
agreement do not enjoy the same bargaining
freedom as do the parties to a commercial contract.
In particular cases, the public interest implicated by
a planning agreement may be measured in terms of
the need to mitigate any adverse impacts of
development on the public domain or the desirability
of providing a planning benefit to the wider
community. Benefit to the developer is not a primary
consideration.
The statutory bargaining framework for planning
agreements raises the fundamental issue of what is
an appropriate planning agreement. The bargaining
process involves the exercise of discretion on both
sides, giving planning authorities and developers
room to accommodate subjective values and
varying concepts of the public interest, private
interests and other standards.
The ability for a planning agreement to wholly or
partly exclude the application of s94 or s94A to
development gives a planning authority scope for
2

This section is taken from Taylor, L., Bargaining
for Developer Contributions in NSW, A Research
Thesis for the Degree of Doctor of Philosophy,
Macquarie University 2000.
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limited trade-offs under an agreement. This means
that the financial, social and environmental costs
and benefits of development can be redistributed
through an agreement. However, there is no
guarantee that the costs and benefits of
development will be equitably distributed within the
community. Planning agreements may facilitate the
provision of public benefits that do not relate to
development. Further, what may be a specific
benefit to one group in the community may be a
loss to another group or the remainder of the
community.
Safeguards in the form of a system of principles,
policies and procedures relating to planning
agreements are needed to protect the public
interest and the integrity of the process, and to
guard against misuse of planning discretions and
processes. Such misuse has the potential to
seriously undermine good comprehensive planning,
and public confidence in the planning system.
A system that ensures that planning discretions are
exercised openly, honestly, freely and fairly in any
given case and fairly and consistently across the
board will serve to protect planning agreements
from the natural suspicion that changes to
environmental planning instruments and
development consents can be bought by the
highest bidder through planning agreements.
Misuse of planning agreements can occur for a
variety of reasons and produce a variety of
unwelcome results. Some examples are:
•

•

•
•

where a planning authority seeks inappropriate
public benefits because of opportunism or to
overcome revenue-raising or spending
limitations that exist elsewhere.
where insufficient analysis of the likely planning
impacts of proposed development by a
planning authority determined to enter into, or
to give effect, to a planning agreement.
where a planning authority allows the interests
of individuals or small groups to outweigh the
public interest.
because of an imbalance of bargaining power
between the planning authority and developer.
For example, abuse would occur if a planning
authority sought to improperly rely on its
peculiar statutory position in order to extract
unreasonable public benefits under a planning
agreement.

On the other hand, misuse can also occur if the
planning authority’s bargaining power is
compromised or its decision-making freedom is
somehow fettered through a planning agreement.
The potential for misuse also exists where a
planning authority, acting as consent authority or in
another regulatory capacity in respect of
development, is both party to a planning agreement
and also a development joint venture partner under
the agreement. Special safeguards, such as the
Page 6
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intervention of a disinterested third party in the
development assessment process, would be
needed in such circumstances.
For these reasons, the safeguards applying to the
use of planning agreements should:
•

•
•
•
•
•

provide for a generally applicable test for
determining the acceptability of a planning
agreement, which embraces amongst other
things concepts of reasonableness,
contain specific measures to protect the public
interest and prevent misuse of planning
agreements and,
be open with published rules and accessible
procedures,
provide for effective formalised public
participation,
extend fairness to all parties affected by a
planning agreement,
guarantee regulatory independence of the
planning authority.

The generally applicable acceptability test referred
to above should require that planning agreements:
•

•

•
•
•

are directed towards proper or legitimate
planning purposes, ordinarily ascertainable
from the statutory planning controls and other
adopted planning policies applying to
development,
provide for public benefits that bear a
relationship to development that is not de
minimis (that is benefits that are not wholly
unrelated to development),
produce outcomes that meet the general
values and expectations of the public and
protect the overall public interest,
provide for a reasonable means of achieving
the relevant purposes and outcomes and
securing the benefits, and
protect the community against planning harm.

Formal public participation in a planning
agreements system as referred to above is
fundamental as it is the tool which legitimates the
redistribution of the costs and benefits of
development through planning agreements. That is,
it is the means by which the community can express
its preference to bear some of the costs of particular
development on the public domain in order to share
in wider community benefits provided under an
agreement.
Fundamental principles
Planning agreements provide a facility for planning
authorities and developers to negotiate flexible
outcomes in respect of development contributions.
They are a means to enable the NSW planning
system to deliver sustainable development, through
which key economic, social and environmental
objectives of the State and local government can be
achieved.
Environmental Planning and Assessment Act 1979

Planning agreements authorise development
contributions for a variety of public purposes, some
of which extend beyond the scope of s94 or s94A of
the EP&A Act. These additional purposes include
the recurrent funding of public facilities provided by
councils, the capital and recurrent funding of
transport and other State infrastructure and
affordable housing, the protection and
enhancement of the natural environment, and the
monitoring of the planning impacts of development.
As such, the objective of planning agreements is
not limited to internalising the potential costs of
development on the public domain. Rather, they
facilitate the provision of planning benefits by
developers. A planning agreement that provides for
a planning benefit involves an agreement by the
developer to contribute part of the development
profit for a public purpose.
Planning agreements are negotiated between
planning authorities and developers in the context
of applications by developers for changes to
environmental planning instruments or for consent
to carry out development. In many cases, the
planning authority will be a person charged with the
exercise of statutory functions in respect of the
subject-matter of the agreement, such as the
Minister or a council having functions relating to the
making, amendment or repeal of an instrument or
the determination of a development application.
Accordingly, planning agreements must be
governed by the fundamental principle that planning
decisions may not be bought or sold. This means
that contributions made by developers towards
public purposes that are wholly unrelated to their
development should be discouraged, and that
unacceptable development should not be permitted
because of planning benefits offered by developers
that do not make the development acceptable in
planning terms.
That is not to say that development contributions
provided for in a planning agreement must bear the
same nexus with development as required by s94.
The nexus principle applies to s94 because
development contributions can be compulsorily
exacted under that section. Because planning
agreements, by contrast, are voluntary and facilitate
planning benefits, they can allow for a redistribution
of the costs and benefits of development subject to
the above fundamental principles.
Agreements between planning authorities and
developers should not be put in place outside the
planning system to secure development
contributions that are wholly unrelated to
development or that do not make development
acceptable.
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Fundamental principles governing the participation
by planning authorities in planning agreements
include:
•
•

•

•

•

•

•

•

•

planning agreements must be governed by the
fundamental principle that planning decisions
may not be bought or sold,
planning authorities should never allow
planning agreements to improperly fetter the
exercise of statutory functions with which they
are charged,
planning authorities should not use planning
agreements as a means to overcome revenueraising or spending limitations to which they are
subject or for other improper purposes,
planning authorities should not be party to
planning agreements in order to seek public
benefits that are unrelated to particular
development,
planning authorities should not, when
considering applications to change
environmental planning instruments or
development applications, take into
consideration planning agreements that are
wholly unrelated to the subject-matter of the
application, nor should they attribute
disproportionate weight to a planning
3
agreement ,
planning authorities should not allow the
interests of individuals or interest group to
outweigh the public interest when considering
planning agreements,
planning authorities should not improperly rely
on their peculiar statutory position in order to
extract unreasonable public benefits from
developers under planning agreements,
planning authorities should ensure that their
bargaining power is not compromised or their
decision-making freedom is not fettered
through a planning agreement, and
planning authorities should avoid, wherever
possible, being party to planning agreements
where they also have a stake in the
development the subject of the agreements.

Policy and practice framework
This section sets out a best practice policy and
practice framework on the use of planning
agreements. Planning agreements should comply
with the specific requirements in this section to the
fullest extent possible.
Acceptability test. It is of paramount importance
that all planning agreements should meet the
acceptability test set out in the previous Part.
Whether a particular planning agreement is
acceptable and reasonable is a matter of planning
judgement to be exercised in the circumstances of
the case in the light of particular State, regional or
local planning considerations, as appropriate.
Efficient negotiation systems. Planning
authorities, particularly councils, should implement
measures that aim to create fast, predictable,
transparent and accountable negotiation systems of
planning agreements. Such systems should ensure
that the negotiation of planning agreements do not
unnecessarily delay ordinary planning processes.
The systems should contain measures to ensure
that the negotiation of planning agreements run in
parallel with applications to change environmental
planning instruments or development applications,
including through pre-application negotiation in
appropriate cases. Negotiation systems should be
based on principles of co-operation, full disclosure,
early warning, and agreed working practices and
timetables.
Planning agreements policies and procedures.
Planning authorities, particularly councils, should
publish policies and procedures concerning their
use of planning agreements. These should set out:
•
•
•
•

3

See Tesco Stores v Secretary of State for the
Environment & Ors. [1995] 1 WLR 759, where the
House of Lords held in relation to planning
agreements under s106 of the Town and Country
Planning Act 1991 (UK) that if a planning
obligation is completely unrelated to the
development, it could not be a material
consideration in the determination of an
application and could be regarded only as an
attempt to buy development consent. But if it has
some connection with the proposed development
which is not de minimis, then regard must be had
to it. But the extent, if any, to which it should affect
the decision is a matter entirely within the
discretion of the decision-maker, who, in
exercising that discretion, was entitled to have
regard to established planning policy.

Environmental Planning and Assessment Act 1979

•
•

•
•
•

the circumstances in which the planning
authority would ordinarily consider entering into
a planning agreement,
the matters ordinarily covered by a planning
agreement,
the form of development contributions ordinarily
sought under a planning agreement,
the kinds of public benefits ordinarily sought
and, in relation to each kind of benefit, whether
it involves a planning benefit,
the method for determining the value of public
benefits and whether that method involves
standard charging,
whether money paid under different planning
agreements is to be pooled and progressively
applied towards the provision of public benefits
to which the different agreements relate,
when, how and where public benefits will be
provided,
the procedures for negotiating and entering into
planning agreements,
the planning authority’s policies on other
matters relating to planning agreements, such
as their review and modification, the
discharging of the developer’s obligations
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under agreements, the circumstances, if any, in
which refunds may be given, dispute resolution
and enforcement mechanisms, and the
payment of costs relating to the preparation,
negotiation, execution, monitoring and other
administration of agreements.
More detailed policies and procedures can be
prepared by planning authorities to supplement the
high level policies and procedures.
Planning agreements or conditions of
development consent? There are no general
policy restrictions on the circumstances in which
planning agreements may be used, including
whether they may be used instead of conditions of
development consent. Planning authorities and
developers must make a judgement in each
particular case about whether the use of a planning
agreement is beneficial and otherwise appropriate.
However, planning agreements should never be
used to require compliance with or re-state
obligations imposed by conditions of development
consent. This entails unnecessary duplication and
could frustrate the developer’s right of appeal to the
Land and Environment Court against the conditions.
GST considerations. The parties to planning
agreements should obtain advice in every case on
whether a potential GST liability attaches to the
agreement. An agreement potentially involves two
taxable supplies: the supply of development rights
from the planning authority to the developer and the
supply of public benefits by the developer to the
planning authority. In other words, both parties may
have a GST liability. The imposition of a condition
under s93I requiring a planning agreement to be
entered into may overcome the potential GST
liability attaching to a planning agreement, but legal
advice should still be obtained in every case.
Objectives of planning agreements. The
objectives of planning agreements will be dictated
by the circumstances of individual cases and the
policies of planning authorities in relation to their
use. However, as a general indication, planning
agreements may be directed towards achieving the
following broad objectives:
•
•
•
•

meeting the demands created by development
for new public infrastructure, amenities and
services,
prescribing the nature of development to
achieve specific planning objectives,
securing off-site planning benefits for the wider
community so that development delivers a net
community benefit,
compensating for the loss of or damage to a
public amenity, service, resource or asset by
development through replacement, substitution,
repair or regeneration.

Planning benefits. The provision of planning
benefits for the wider community through planning
agreements necessarily involves capturing part of
development profit for that purpose. The value of
planning benefits should always be restricted to a
reasonable share of development profit. Planning
benefits should never be obtained through planning
agreements as a form of taxation on development.
Accordingly, planning benefits, though primarily
directed to the wider community, must never be
wholly un-related to development contributing the
benefit.
Competing proposals to provide planning
benefits. Situations may arise where planning
authorities are faced with competing applications
each accompanied by offers to enter into planning
agreements providing planning benefits. In such
cases, provided the planning benefits offered are
not wholly unrelated to development, they may be
considered in connection with the applications and it
may be perfectly rational for the planning authority
to approve the proposal which offers the greatest
planning benefit in terms of both the development
itself and related external public benefits4.
Relationship between planning agreements and
SEPP No.1. The benefits provided under planning
agreements should never be used to justify a
dispensation with applicable development
standards under State Environmental Planning
Policy No.1 – Development Standards in relation to
development.
Past deficiencies in infrastructure provision.
Planning agreements may be used to overcome
past deficiencies in infrastructure provision that
would otherwise prevent development from
occurring. This may frequently involve the
conferring of a planning benefit under the
agreement.
Standard charges. Planning authorities are
encouraged to standardise development
contributions sought under planning agreements in
order to streamline negotiations and provide
predictability and certainty for developers. This,
however, does not prevent public benefits being
negotiated on a case by case basis, particularly
where planning benefits are also involved.
Standard-form planning agreements. Planning
authorities are also encouraged to publish and use
standard forms of planning agreements or standard
clauses for inclusion in planning agreements in the
interests of process efficiency. Councils are
encouraged to use the template planning
agreement at Attachment A, wherever suitable.

4

Environmental Planning and Assessment Act 1979

See the decision of the House of Lords in Tesco
Stores v Secretary of State for the Environment &
Ors. [1995] 1 WLR 759.
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Involvement of independent third parties.
Independent third parties can be potentially used in
a variety of situations involving planning
agreements. Planning authorities and developers
are encouraged to make appropriate use of them.
The situations include:
•
where an independent assessment of a
proposed change to an environmental
planning instrument or development
application is necessary or desirable,
•
where factual information requires validation in
the course of negotiations,
•
where sensitive financial or other confidential
information must be verified or established in
the course of negotiations,
•
where facilitation of complex negotiations are
required in relation to large projects or where
numerous parties or stakeholders are
involved,
•
where dispute resolution is required under a
planning agreement.

to public agencies, developers and the community.
Planning agreements should contain a mechanism
for their periodic review that should involve the
participation of all parties.

Recurrent costs and maintenance payments.
Planning agreements may require developers to
make contributions towards the recurrent costs of
facilities that primarily serve the development to
which the planning agreement applies or
neighbouring development in perpetuity. However,
where the facilities are intended to serve the wider
community, planning agreements should only
require the developer to make contributions towards
the recurrent costs of the facility until a public
revenue stream is established to support the ongoing costs of the facility.

•

Pooling of monetary contributions. Planning
authorities should disclose to developers, and
planning agreements should specifically provide,
that monetary contributions paid under different
planning agreements are to be pooled and
progressively applied towards the provision of
public benefits that relate to the various
agreements. Pooling may be appropriate to allow
public benefits, particularly essential infrastructure,
to be provided in a fair and equitable way.
Refunds. Planning agreements may provide that
refunds of monetary development contributions
made under the agreement are available if public
benefits are not provided in accordance with the
agreement.
Documentation of planning agreements.
The parties to a planning agreement should agree
on which party is to draft the agreement so as to
avoid duplication of resources and costs.
Monitoring and review of planning agreements.
Planning authorities should use standardised
systems to monitor the implementation of planning
agreements in a systematic and transparent way.
This may involve co-operation by different parts of
planning authorities. Monitoring systems should
enable information about the implementation of
planning agreements to be made readily available
Environmental Planning and Assessment Act 1979

Modification and discharge of developer’s
obligations. Planning agreements should not
impose obligations on developers indefinitely.
Planning agreements should set out the
circumstances in which the parties agree to modify
or discharge the developer’s obligations under the
agreement. The modification or discharge should be
effected by an amendment to the agreement. The
circumstances that may require planning
agreements to be modified or discharged may
include the following:
•
•

•
•

material changes to the planning controls
applying to the land to which the agreement
applies,
a material modification to the development
consent to which an agreement relates,
the lapsing of the development consent to
which an agreement relates,
the revocation or modification of a
development consent to which an agreement
relates by the Minister,
other material changes in the overall planning
circumstances of an area affecting the
operation of the planning agreement.

Costs. There is no comprehensive policy on the
extent to which planning authorities may recover
their costs of preparing, negotiating, executing,
monitoring and otherwise administering planning
agreements. However, cost recovery should be
based on reasonable charges and generally should
be shared equally with the developer.
Basic statutory procedure for entering into a
planning agreement
The nature of planning agreements and
requirements for their public notification and
consideration in determining applications dictate the
basic procedures for entering into planning
agreements.
Planning agreements may be entered into between
planning authorities and developers (and
associated persons) in relation to changes sought
by developers to environmental planning
instruments (includes the making, amendment or
repeal of instruments), or development applications
or proposed development applications.
Planning agreements must be publicly notified and
made available for public inspection before they can
be entered into.
Planning agreements and public submissions
relating to them must be considered, so far as
relevant, when deciding to make changes to
environmental planning instruments to which they
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relate or when determining development
applications to which planning agreements relate.
Planning agreements should be negotiated
between planning authorities and developers before
applications are made so that applications may be
accompanied by copies of draft agreements. The
basic procedures relating to planning agreements
are therefore as follows:
Step 1.
Before the making of an application,
the planning authority and developer decide
whether to negotiate a planning agreement. The
parties consider whether other planning authorities
and other persons associated with the developer
should be additional parties to the agreement. If the
developer is not the owner of the relevant land, the
landowner should be an additional party to the
agreement.
Step 2.
If an agreement is negotiated, it is
documented as a draft planning agreement and the
parties agree on the terms of the accompanying
explanatory note required by the EP&A Regulation.
The parties also agree on the content of the
application to which the draft agreement relates.
Step 3.
The developer makes the application
to the relevant authority, accompanied by the draft
planning agreement and the explanatory note. The
application must clearly record the developer’s offer
to enter into the planning agreement if the
application is approved. Preferably, the draft
agreement should be executed by the developer to
indicate the developer’s commitment to enter into
the agreement if the application is approved. In the
case of an application to change an environmental
planning instrument, the application may record the
developer’s offer as being to enter into the planning
agreement if consent is subsequently granted to a
development application relating to the change to
the instrument.
Step 4.
Relevant public authorities are
consulted in relation to the application and draft
planning agreement and any consequential
amendments required to the application and draft
agreement are made.
Step 5.
The application, draft planning
agreement and explanatory note are publicly
notified and exhibited in accordance with the EP&A
Act and Regulation. Any consequential
amendments required to the application and draft
agreement are made and, if necessary, the
amended application, draft planning agreement and
explanatory note are re-exhibited.
Step 6.
The draft planning agreement and
public submissions are considered in the
determination of the application so far as relevant to
the application. The weight given to the draft
agreement and public submissions is a matter for
the relevant authority acting reasonably.

Environmental Planning and Assessment Act 1979

Step 7.
If the application, being a change to
an environmental planning instrument, is approved,
the agreement may be entered into immediately.
Alternatively, it can be entered into if consent is
subsequently granted to a development application
relating to the change to the instrument. If the
application, being a development application, is
granted consent, a condition may be imposed
requiring the planning agreement to be entered into
but only in terms of the developer’s offer made in
connection with the application. The planning
authority would resolve to execute the agreement
when approving the application. If the application is
approved on terms different to the developer’s offer,
the agreement could not be required to be entered.

Part 5 - Examples of the use of planning
agreements
Planning agreements have the potential to be used
in a wide variety of planning circumstances and to
achieve many different planning outcomes. Their
use will be dictated by the circumstances of
individual cases and the policies of planning
authorities in relation to their use. Accordingly, it is
not possible to prescribe their use, nor would this be
appropriate.
The examples given in this section serve only to
provide an indication of the potential breadth of their
scope and application.
Compensation for loss or damage caused by
development
Planning agreements can provide for development
contributions that compensate for the loss of or
damage to a public amenity, service, resource or
asset that will or is likely to result from the carrying
out of development the subject of the agreement.
For example, development may result in the loss of
or adversely affect public open space, public car
parking, public access, water and air quality,
bushland, wildlife habitat and other natural areas
and the like.
The planning agreement could impose planning
obligations directed towards replacing, substituting,
or restoring the public amenity, service, resource or
asset to an equivalent standard to that existing
before the development is carried out.
In this way, planning agreements can assist in
ameliorating development impacts that may
otherwise be unacceptable.
Meeting demand created by development
Planning agreements can also provide for
development contributions that meet the demand
for new public infrastructure, amenities and services
created by development the subject of the
agreement. For example, development may create
a demand for public transport, drainage services,
public roads, public open space, streetscape and
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other public domain improvements, community and
recreational facilities and the like.
The public benefit provided under the agreement
could be the provision, extension or augmentation
of public infrastructure, amenities and services to
meet the additional demand created by the
development.
Prescribing inclusions in development
Planning agreements can be used to secure the
implementation of particular planning policies by
requiring development to incorporate particular
elements that confer a public benefit.
Examples include agreements that require the
provision of open space, community or recreational
facilities or the retention of urban bushland, or
agreements that require development, in the public
interest, to meet aesthetic standards, such as
design excellence.
Providing planning benefits to the wider
community
Planning agreements can be used to secure the
provision of planning benefits from development.
That is, through a planning agreement,
development may provide an overall net benefit to
the wider community rather than merely address the
more direct impacts of the development on
surrounding land or the wider community.
The provision of planning benefits through planning
agreements necessarily involves an agreement
between a developer and a planning authority to
allow the wider community to share in part of the
development profit to achieve specified public
benefits.

Recurrent funding
Planning agreements may provide for public
benefits that take the form of development
contributions towards the recurrent costs of
infrastructure, facilities and services.
Such benefits may relate to the recurrent costs of
items that primarily serve the development to which
the planning agreement applies or neighbouring
development. In such cases, the planning
agreement may establish an endowment fund
managed by a trust, to pay for the recurrent costs of
the relevant item in perpetuity. In addition, it may
bind future owners in a development to make
periodic payment to the fund or otherwise in respect
of the recurrent costs of the item.
For example, a planning agreement may fund the
recurrent costs of habitat protection in respect of
development that will have a demonstrated impact
on sensitive habitat which is nearby to the
development. Further, a planning agreement may
fund the recurrent costs of water quality
management in respect of development that will
have a demonstrated impact on a natural
watercourse that flows through or nearby to the
development.
Planning benefits may also take the form of interim
funding of the recurrent costs of infrastructure,
facilities and services that will ultimately serve the
wider community. The planning agreement would
only require the developer to make such
contributions until a public revenue stream is
established to support the on-going costs of the
facility.

The planning benefit may be provided in
conjunction with planning obligations or other
measures that address the impacts of particular
development on surrounding land or the wider
community.
Alternatively, the planning benefit could wholly or
partly replace such measures if the developer and
the planning authority agree to a redistribution of
the costs and benefits of development the subject of
a planning agreement in order to allow the wider
community, the planning authority and the
developer to realise their specific preferences for
the provision of public benefits in connection with
the development.
Planning benefits may take the form of additional or
better quality public facilities than is required to
meet particular development. Alternatively, planning
benefits may involve the provision of public facilities
that, although not strictly required to make the
development acceptable in planning terms, are not
wholly unrelated to the development. An example of
the latter might be development contributions
towards the provision or retention of off-site
affordable housing.

Environmental Planning and Assessment Act 1979
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Attachment A
Template planning agreement
(Between Council and Developer)

PLANNING AGREEMENT

Parties
## of ##, New South Wales (Council)
and
## of ##, New South Wales (Developer).

Background
(For Development Applications)
A.

On, ##, the Developer made a Development Application to the Council for Development Consent to
carry out the Development on the Land.

B.

That Development Application was accompanied by an offer by the Developer to enter into this
Agreement to make Development Contributions towards the Public Facilities if that Development
consent was granted.

(For Changes to Environmental Planning Instruments)
A.

On, ##, the Developer made an application to the Council for the Instrument Change for the purpose of
making a Development Application to the Council for Development Consent to carry out the
Development on the Land.

B.

The Instrument Change application was accompanied by an offer by the Developer to enter into this
Agreement to make Development Contributions towards the Public Facilities that Development Consent
was granted.

C.

The Instrument Change was published in NSW Government Gazette No. ## on ## and took effect on
##.

Environmental Planning and Assessment Act 1979
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D.

On, ##, the Developer made a Development Application to the Council for Development Consent to
carry out the Development on the Land.

Operative provisions
1

Planning agreement under the Act
The Parties agree that this Agreement is a planning agreement governed by Subdivision 2
of Division 6 of Part 4 of the Act.

2

Application of this Agreement
[Drafting Note 2: Specify the land to which the Agreement applies and the development to
which it applies]

3

Operation of this Agreement
[Drafting Note 3: Specify when the Agreement takes effect and when the Parties must
execute the Agreement]

4

Definitions and interpretation
4.1

In this Agreement the following definitions apply:
Act means the Environmental Planning and Assessment Act 1979 (NSW).
Dealing, in relation to the Land, means, without limitation, selling, transferring,
assigning, mortgaging, charging, encumbering or otherwise dealing with the
Land.
Development means ##
Development Application has the same meaning as in the Act.
Development Consent has the same meaning as in the Act.
Development Contribution means a monetary contribution, the dedication of
land free of cost or the provision of a material public benefit.
GST has the same meaning as in the GST Law.

Environmental Planning and Assessment Act 1979
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GST Law has the meaning given to that term in A New Tax System (Goods and
Services Tax) Act 1999 (Cth) and any other Act or regulation relating to the
imposition or administration of the GST.
Instrument Change means ## Local Environmental Plan ##.
Land means Lot ## DP ##, known as ##.
Party means a party to this agreement, including their successors and assigns.
Public Facilities means ##.
Regulation means the Environmental Planning and Assessment Regulation
2000.
4.2

In the interpretation of this Agreement, the following provisions apply unless the
context otherwise requires:
(a)

Headings are inserted for convenience only and do not affect the
interpretation of this Agreement.

(b)

A reference in this Agreement to a business day means a day other than
a Saturday or Sunday on which banks are open for business generally in
Sydney.

(c)

If the day on which any act, matter or thing is to be done under this
Agreement is not a business day, the act, matter or thing must be done
on the next business day.

(d)

A reference in this Agreement to dollars or $ means Australian dollars
and all amounts payable under this Agreement are payable in Australian
dollars.

(e)

A reference in this Agreement to any law, legislation or legislative
provision includes any statutory modification, amendment or reenactment, and any subordinate legislation or regulations issued under
that legislation or legislative provision.

(f)

A reference in this Agreement to any agreement, deed or document is to
that agreement, deed or document as amended, novated, supplemented
or replaced.

Environmental Planning and Assessment Act 1979
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(g)

A reference to a clause, part, schedule or attachment is a reference to a
clause, part, schedule or attachment of or to this Agreement.

(h)

An expression importing a natural person includes any company, trust,
partnership, joint venture, association, body corporate or governmental
agency.

(i)

Where a word or phrase is given a defined meaning, another part of
speech or other grammatical form in respect of that word or phrase has a
corresponding meaning.

(j)

A word which denotes the singular denotes the plural, a word which
denotes the plural denotes the singular, and a reference to any gender
denotes the other genders.

(k)

References to the word ‘include’ or ‘including are to be construed without
limitation.

(l)

A reference to this Agreement includes the agreement recorded in this
Agreement.

(m)

A reference to a party to this Agreement includes a reference to the
servants, agents and contractors of the party, and the party’s successors
and assigns.

(n)

5

Any schedules and attachments form part of this Agreement.

Development Contributions to be made under this Agreement
[Drafting Note 5: Specify the development contributions to be made under the agreement;
when they are to be made; and the manner in which they are to be made]

6

Application of the Development Contributions
6.1

[Specify the times at which, the manner in which and the public purposes for
which development contributions are to be applied]

7

Application of s94 and s94A of the Act to the Development
[Drafting Note 7: Specify whether and to what extent s94 and s94A apply to development
the subject of this Agreement]

Environmental Planning and Assessment Act 1979

Page 16

Issued
19 July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

8

Registration of this Agreement
[Drafting Note 8: Specify whether the Agreement is to be registered as provided for in s93H
of the Act]

9

Review of this Agreement
[Drafting Note 9: Specify whether, and in what circumstances, the Agreement can or will be
reviewed and how the process and implementation of the review is to occur ].

10

Dispute Resolution
[Drafting Note 10: Specify an appropriate dispute resolution process]

11

Enforcement
[Drafting Note 11:Specify the means of enforcing the Agreement]

12

Notices
12.1

Any notice, consent, information, application or request that must or may be
given or made to a Party under this Agreement is only given or made if it is in
writing and sent in one of the following ways:
(a)

Delivered or posted to that Party at its address set out below.

(b)

Faxed to that Party at its fax number set out below.

(c)

Emailed to that Party at its email address set out below.
Council
Attention:

##

Address:

##

Fax Number: ##
Email:

##

Developer
Attention:
Environmental Planning and Assessment Act 1979
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Address:

##

Fax Number: ##
Email:
12.2

##

If a Party gives the other Party 3 business days notice of a change of its address
or fax number, any notice, consent, information, application or request is only
given or made by that other Party if it is delivered, posted or faxed to the latest
address or fax number.

12.3

Any notice, consent, information, application or request is to be treated as given
or made at the following time:
(a) If it is delivered, when it is left at the relevant address.
(b) If it is sent by post, 2 business days after it is posted.
(c) If it is sent by fax, as soon as the sender receives from the sender’s
fax machine a report of an error free transmission to the correct
fax number.

12.4

If any notice, consent, information, application or request is delivered, or an error
free transmission report in relation to it is received, on a day that is not a
business day, or if on a business day, after 5pm on that day in the place of the
Party to whom it is sent, it is to be treated as having been given or made at the
beginning of the next business day.

13

Approvals and consent
Except as otherwise set out in this Agreement, and subject to any statutory obligations, a
Party may give or withhold an approval or consent to be given under this Agreement in
that Party’s absolute discretion and subject to any conditions determined by the Party. A
Party is not obliged to give its reasons for giving or withholding consent or for giving
consent subject to conditions.

14

Assignment and Dealings
[Drafting Note 14: Specify any restrictions on the Developer’s dealings in the land to which
the Agreement applies and the period during which those restrictions apply]

Environmental Planning and Assessment Act 1979
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15

Costs
[Drafting Note 15: Specify how the costs of negotiating, preparing, executing, stamping
and registering the Agreement are to be borne by the Parties]

16

Entire agreement
This Agreement contains everything to which the Parties have agreed in relation to the
matters it deals with. No Party can rely on an earlier document, or anything said or done by
another Party, or by a director, officer, agent or employee of that Party, before this
Agreement was executed, except as permitted by law.

17

Further acts
Each Party must promptly execute all documents and do all things that another Party from
time to time reasonably requests to affect, perfect or complete this Agreement and all
transactions incidental to it.

18

Governing law and jurisdiction
This Agreement is governed by the law of New South Wales. The Parties submit to the
non-exclusive jurisdiction of its courts and courts of appeal from them. The Parties will not
object to the exercise of jurisdiction by those courts on any basis.

19

Joint and individual liability and benefits
Except as otherwise set out in this Agreement, any agreement, covenant, representation
or warranty under this Agreement by 2 or more persons binds them jointly and each of
them individually, and any benefit in favour of 2 or more persons is for the benefit of them
jointly and each of them individually.

20

No fetter
Nothing in this Agreement shall be construed as requiring Council to do anything that would
cause it to be in breach of any of its obligations at law, and without limitation, nothing shall
be construed as limiting or fettering in any way the exercise of any statutory discretion or
duty.

Environmental Planning and Assessment Act 1979
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21

Representations and warranties
The Parties represent and warrant that they have power to enter into this Agreement and
comply with their obligations under the Agreement and that entry into this Agreement will
not result in the breach of any law.

22

Severability
If a clause or part of a clause of this Agreement can be read in a way that makes it illegal,
unenforceable or invalid, but can also be read in a way that makes it legal, enforceable and
valid, it must be read in the latter way. If any clause or part of a clause is illegal,
unenforceable or invalid, that clause or part is to be treated as removed from this
Agreement, but the rest of this Agreement is not affected.

23

Modification
No modification of this Agreement will be of any force or effect unless it is in writing and
signed by the Parties to this Agreement.

24

Waiver
The fact that a Party fails to do, or delays in doing, something the Party is entitled to do
under this Agreement, does not amount to a waiver of any obligation of, or breach of
obligation by, another Party. A waiver by a Party is only effective if it is in writing. A written
waiver by a Party is only effective in relation to the particular obligation or breach in respect
of which it is given. It is not to be taken as an implied waiver of any other obligation or
breach or as an implied waiver of that obligation or breach in relation to any other occasion.

25

GST
If any Party reasonably decides that it is liable to pay GST on a supply made to the other
Party under this Agreement and the supply was not priced to include GST, then recipient
of the supply must pay an additional amount equal to the GST on that supply.

Execution
Dated: ##
Executed as an Agreement: ##

Environmental Planning and Assessment Act 1979

Page 20

Issued
19 July 2005
Department of Infrastructure Planning and Natural Resources

Development Contributions – Practice Note

Attachment B
Template explanatory note
Environmental Planning and Assessment Regulation 2000
(Clause 25E)

Explanatory Note

Draft Planning Agreement
Under s93F of the Environmental Planning and Assessment Act 1979

1. Parties
## (Planning Authority)
## (Developer)

2. Description of Subject Land

3. Description of Proposed Change to Environmental Planning Instrument/Development
Application

Environmental Planning and Assessment Act 1979
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4. Summary of Objectives, Nature and Effect of the Draft Planning Agreement

5. Assessment of the Merits of the Draft Planning Agreement
The Planning Purposes Served by the Draft Planning Agreement

How the Draft Planning Agreement Promotes the Objects of the Environmental Planning and
Assessment Act 1979

How the Draft Planning Agreement Promotes the Public Interest

For Planning Authorities:
(a)

Development Corporations - How the Draft Planning Agreement Promotes its
Statutory Responsibilities

(b)

Other Public Authorities - How the Draft Planning Agreement Promotes the
Objects (if any) of the Act under Which it is Constituted

(c)

Councils – How the Draft planning Agreement Promotes the Elements of the
Council’s Charter

Environmental Planning and Assessment Act 1979
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(d)

All Planning Authorities – Whether the Draft Planning Agreement Conforms with
the Authority’s Capital Works Program

The Impact of the Draft Planning Agreement on the Public or Any Section of the Public

Other Matters

Signed and Dated by All Parties

Environmental Planning and Assessment Act 1979
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Attachment C
Template condition of development consent
(Where planning agreement accompanied a development application)

##. Pursuant to section 80A(1) of the Environmental Planning and Assessment Act 1979, the
planning agreement that relates to the development application the subject of this consent must
be entered into before [Insert Requirement].
(Where planning agreement accompanied an application to change an environmental planning instrument)

##. Pursuant to section 80A(1) of the Environmental Planning and Assessment Act 1979, the
planning agreement that accompanied the application made by [Insert Name of Developer] to
[Insert Name of Planning Authority] dated [Insert Date] relating to [Specify Name of
Environmental Planning Instrument] for the purpose of the making of the development
application the subject of this consent.
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