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Executive Summary
In July 2018, I was appointed to conduct an independent review of the governance of decision-making
within the NSW planning system. My Terms of Reference are set out in Appendix 1. Broadly, they
require me to review the integrity of decision making in the NSW planning system, and to look at the
progress of the newly introduced system of Independent Hearing and Assessment Panels (IHAPs).

The Review
During my consultations, I have been struck by the strength of emotion and passion that people have
brought to discussions. Decision makers in all planning systems are often required to make a
determination between private rights and the public interest.
Planning can be a divisive portfolio with many competing tensions. From my research into planning
systems of other jurisdictions, it was clear to me that the tension that is evident in the NSW system is
not unique. People are understandably emotional when dealing with the impact of development on
their homes, families, communities, and livelihood, and there will no doubt be many instances in the
planning system where decisions are made that do not make all stakeholders happy. There is an oftenmade point that the NSW planning system has evolved into an extremely complicated, slow system.
So, with these evident tensions in mind, I am of the view that people are more likely to accept a
decision if they can understand the rules that were applied and how the decision was made. That is
why a transparent, clear decision-making process that is easily understood by all is critical to an
effective planning system. Efforts to simplify the system should continue.
I have not had the opportunity to delve into the detail of every aspect of the planning system. I have
stayed within my Terms of Reference, and the time limits that existed, to examine only those specific
aspects that have been raised consistently by numerous stakeholders as issues of concern.
It was determined from the beginning of the review that specific, individual cases, and passing
judgement on them, were outside the scope of this Review. I agreed it was simply not appropriate,
nor feasible. Many people have approached me and asked me to look at different issues, or specific
cases, and while I have considered the key issues from those cases, in terms of their implications for
the system, I could and should not intervene on those cases. This may disappoint some stakeholders,
but the Review was not a forum for decision-making on individual cases.
So, noting the breadth and complexity of the planning system, and given the timeframes available, I
have limited my considerations and focus on issues that affect the “health” of the system, the key
concerns raised by the majority of stakeholders, and the progress of IHAPs in particular.
I have had the benefit of reviewing the many reports that have been written on the NSW planning
system over the years, through various cycles of reform. I refer several times in this Report to the 2012
report by the Hon Tim Moore and the Hon Ron Dyer 1 in which they consulted over 2,000 people in
community forums. I was struck by how the same themes raised in 2012 have been echoed in my
consultations, six years on.

Tim Moore & Ron Dyer, The Way Ahead for Planning in NSW – Recommendations of the NSW Planning
System Review, May 2012.
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Despite ongoing improvements to the planning system, such as the introduction of the IHAPs, it is
clear there is still some misunderstanding and a measure of public mistrust toward the planning
system. Similar to the issues raised with Moore and Dyer, stakeholders have commented that the
planning system is adversarial, that it favours developers (or those with funds to afford legal support)
on one hand, and is too cumbersome and slow for the needs of builders on the other hand, and finally,
that the system is opaque and difficult to navigate. Some stakeholders also reported that there is not
a ‘positive planning culture’ in NSW and that the community is not adequately engaged in planning
decisions.
From my experience during this review, it seems to me that the Department of Planning and
Environment has made significant improvements to enhance the culture of the Department and the
decision-making process, however, there is still more to be done. Faith in the equity of the system is
essential. For this reason, I have recommended the Department establish an Independent Ethics Unit,
similar to those in the United Nations. The Unit would not investigate complaints but would
proactively identify improvements to the planning system to ensure that ethics and integrity are at
the forefront of everything they do. The unit could also consider issues of perceived or actual conflicts
of interest and provide advice or recommendations on whether a conflict exists, and how to mitigate
or manage such conflicts. I am of the view this would be a positive addition to the planning system
and would promote greater transparency, and therefore assist in building trust.
IHAPs were introduced earlier this year, and I was called on to conduct a health check on how they
are progressing and whether there are any areas for improvement. The IHAPs have many positive
features, but primarily they ensure that planning decisions are determined on a technical basis by
experts and remove the politics from the process. NSW has had a history of Independent Commission
Against Corruption (ICAC) investigations in NSW uncovering corrupt conduct in several local councils.
This measure goes a very long way to addressing these issues.
Thus, even though the mandatory IHAPs are in their early days, I am of the firm view they reduce the
potential for corruption, and ensure more consistent, rigorous and merit-based decision-making. The
vast majority of stakeholders I consulted view the introduction of mandatory IHAPs in the Sydney
metropolitan area and Wollongong as an overwhelmingly positive change, and they saw it as a highly
beneficial step in enhancing the planning system. I noted that a minority felt that IHAPs were a
negative development and interfered with democratically-elected representatives at local councils.
While respecting that view, in all the circumstances, I was not persuaded, and it is clear they are an
effective compromise, balancing the need for community input and transparency. Overall, IHAPS
should be supported, and be allowed to evolve as an extremely positive initiative aimed at improving
the planning system.
Due to the success of IHAPs in metropolitan Sydney and Wollongong, I have recommended in this
report that they be extended to other regional centres such as Newcastle and the Central Coast.
I have recommended some changes and clarifications to the IHAP system to ensure they continue to
run smoothly and ensure consistency between Sydney Planning Panels and the Regional Panels. It
seems to me that many of those who come into contact with the planning system do not have a deep
understanding of the different panels and the reasons for them. I am therefore of the view that it
would be sensible to be consistent across all panels and ensure the same rules apply, while adopting
a “plain English” approach to all literature. I have made those recommendations.
4

Given the success and professionalism of IHAP deliberations, I have also recommended greater
flexibility to allow local councils to refer additional matters to IHAPs for consideration if they are
contentious for the local area but may not meet the threshold for referral. It is important to note that
this flexibility will only allow for Council to refer additional matters - it will not provide flexibility for
Councils to decide more matters themselves instead of referring them to an IHAP. I have also
recommended that the Department provide clearer guidance for IHAPs in relation to matters that are
appealed to the Land and Environment Court and clarity in relation to the guidance provided to IHAPs
on the rules around meeting in public and deliberating in private.
Concerns were raised by many in relation to infrastructure contributions, particularly Voluntary
Planning Agreements (VPAs). These concerns included the inconsistent manner in which contributions
were calculated, collected and open to abuse, as well as the failure to allocate appropriately towards
public amenity improvements as intended. It is my opinion that the issue of contributions, whether
they be VPAs, Special Infrastructure Contributions (SICs), or otherwise, should be looked at holistically
and applied equitably across the system to ensure certainty, fairness and in adherence to the strategic
aim. Accordingly, I have recommended a holistic review of the infrastructure contribution scheme to
address concerns raised by many stakeholders.
I have also made recommendations which I believe will increase the transparency, and therefore
community confidence, in the decision-making process, such as providing ongoing support for the
ePlanning project. It seems to me that one of the major reasons for a lack of trust in the system is a
real or perceived lack of transparency and accountability in planning decisions. I am of the view that
the recommendations I have made in this report will go some way to addressing this issue and
strengthening community trust.
I would like to express my appreciation to the Secretary of the Department, the Acting Secretary, and
all the staff who assisted me in my deliberations. They were accommodating and helpful throughout.
I am sincerely grateful to all the stakeholders who took the time to meet with me and those who wrote
to me to outline their views, concerns, and suggestions. Some travelled great distances to meet with
me. The information they provided has been of great assistance during this review. While I have not
addressed every concern raised, I have tried to address those that I felt will make a difference to the
system.
My Background:
In terms of the skills and experience that I bring to this review, following is a brief outline of my
professional experience:
I was in the NSW Police Force for almost 35 years, with nine of those as a Deputy Commissioner. My
career has primarily been in investigative roles, in organised and major crime, and counter terrorism.
I have led a number of International investigations for the United Nations including the investigation
into the assassination of Rafiq Hariri, the former Prime Minister of Lebanon, and 21 other
assassinations, and I was selected by the United Nations Security Council to lead the joint United
Nations/Organisation for the Prohibition of Chemical Weapons joint investigation into the use of
chemical weapons in the Syrian conflict, and reported to the Security Council.
For the past 18 months before commencing this review, I was the Director of Internal Oversight
Services for the United Nations Relief and Works Agency - the sizeable body tasked with dealing with
5

Palestine refugee aid issues. This agency has over 30,000 staff, with a significant budget, and is
operational in five fields - Lebanon, Syria, Jordan, Gaza and the West Bank, under an often-intense
gaze from international media and the public, making integrity paramount to its work.
My oversight responsibilities in the United Nations included divisions handling investigations, audits,
evaluation programs and the Ethics Division. I am currently the Managing Director of a consulting
company, Stratium Global. Essentially, in all these roles, I believe I have been a fact-finder.
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Recommendations
1. That the Department of Planning and Environment consider further work toward the
development of plain English materials and a user-friendly plain English guide for the NSW
planning system.
2. In recognition of the significant positive feedback and overall effectiveness of Independent
Hearing and Assessment Panels (IHAPs), I recommend IHAPs should remain mandatory for
Sydney metropolitan and Wollongong areas.
3. That consideration be given to extending mandatory Independent Hearing and Assessment
Panels to the Central Coast and Newcastle local government areas (LGAs).
4. That the Department of Planning and Environment give consideration to ensuring
consistency and providing greater clarity in relation to the Independent Hearing and
Assessment Panels and Regional/District Panels, for example, in relation to:
a) Tenure of panel members
b) Rotation of IHAP panel members
c) Restrictions on who can be a panel member
5. That the Department of Planning and Environment consider undertaking mandatory probity
checks for Independent Hearing and Assessment Panel community representatives, similar
to the appointment process of the Chairs and technical experts.
6. That the Department of Planning and Environment clarify the issue of Independent Hearing
and Assessment Panel meeting procedures with the intent being that private deliberation
should be permitted. There should also be clarity on whether panel members can, or cannot,
meet with Council staff during deliberations and what record is made of those meetings.
7. The Department of Planning and Environment conduct an annual review of multiple
membership on Independent Hearing and Assessment Panels to ensure no conflicts of
interest or other issues arise.
8. The Minister give consideration to amending the “Local Planning Panels Direction –
Development Applications” to provide greater flexibility for local councils to refer additional
matters to Independent Hearing and Assessment Panels for consideration.
9. That the Department of Planning and Environment consider providing greater guidance and
clarity to local councils and Independent Hearing and Assessment Panels in relation to
decisions of those Panels that have been appealed to the Land and Environment Court,
including:
a) Who should appear before the court
b) If Council staff appear before the court, who should instruct Council
7

c) Clarity in relation to resourcing for Independent Hearing and Assessment Panels in
court matters
10. That the Department of Planning and Environment consider undertaking an audit of all
infrastructure contributions and spending of same in NSW to enable evidence-based
decision-making on the collection and monitoring of those contributions.
11. That the Department of Planning and Environment update the Practice Note for Voluntary
Planning Agreements to ensure consistency and transparency. To ensure Councils consider
the Practice Note when negotiating or preparing a Voluntary Planning Agreement, the
Minister consider issuing a Ministerial Direction requiring Councils to have regard to the
Practice Note.
12. The updated Voluntary Planning Agreement framework should also include requirements for
reporting and auditing where the funds are being allocated. This will further ensure
transparency, compliance and accountability.
13. While recognising the significant work underway to improve concurrences and referrals, I
recommend that this issue continue to be monitored with a view to the development of a
transparent technological solution.
14. The Chair of the Independent Planning Commission continue to liaise with the Secretary of
the Department of Planning and Environment to enshrine and clarify the independence of
the Commission and its staff. The Secretary and the Chair should consider a contemporary
Memorandum of Understanding to achieve that objective.
15. That the Department of Planning and Environment continue to provide appropriate support
to the implementation phase of the ePlanning project.
16. The Department of Planning and Environment establish an Ethics Unit, similar to the United
Nations Ethics Divisions, which reports directly to the Secretary of the Department.
17. While noting that some interagency forums exist, that the Department of Planning and
Environment give consideration to the establishment of a regular quarterly forum for CEOs
as a basis for strategic issues and policy discussions of planning related issues.
18. That the Department of Planning and Environment monitor the development of the South
Australian scheme in relation to accreditation of Planners and review in twelve months’ time
the desirability of progressing a similar scheme in NSW.
19. That consideration be given to enshrining the principle that major infrastructure
commitments should be approved in principle, but be subject to appropriate planning
approval.
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1. Methodology and Consultation
Consultations
1. The Terms of Reference directed me to consult with stakeholders and identify governance issues
that they feel require consideration or create a risk to the integrity of the planning system.
Accordingly, to inform the development of this report, I wrote to key stakeholders in NSW, inviting
them to meet with me or provide me with written feedback. Other stakeholders contacted me
directly, and if they raised issues that fell within my Terms of Reference, and time permitted, I
agreed to meet with them.
2. In addition, a survey was sent to all Councils in the Greater Sydney and Wollongong regions that
are subject to the mandatory IHAP requirements with targeted questions on the establishment
and operation of IHAPs. The survey data received from these Councils is attached at Appendix 7.
3. A list of all the stakeholders I met with is attached at Appendix 2. While every effort was made to
meet with as many interested stakeholders as possible, they numbered in the hundreds, and it
was not possible to meet with all of them. Accordingly, the Review endeavoured to engage with
as many stakeholders as possible and accepted written feedback from a number of stakeholders.

Approach to the Review
4. I have been required to conduct the Review in two parts. The first part of the Review was focused
on the operation of the Independent Hearing and Assessment Panels (known as IHAPs but referred
to as ‘Local Planning Panels’ in the legislation), to ensure they are operating as intended and to
identify actions, procedures or processes to improve the integrity of the system. The interim draft
report in relation to the IHAPs was provided to the Secretary at the end of September 2018. At
my request, the interim report was not made public, as I was still in the process of deliberating
and consulting with key stakeholders on the issues that I was intending to discuss in my final
report.
5. In addition to the early health check for the IHAPs, my Terms of Reference also required me to
consider the wider planning system and make recommendations as I see fit to improve the
integrity of the system. This formed the basis of the second part of my Review. This report includes
my findings and recommendations, both in relation to the IHAPs and wider system reforms.
6. The starting point for this Review was to read and consider a number of reports and material
relating to the current planning system in NSW, as well as consider planning models interstate and
similar jurisdictions overseas. I held extensive meetings with senior representatives from the
Department of Planning and Environment, who were very helpful in providing me with a
foundational understanding of the NSW planning system.
7. I have also had the benefit of drawing on previous reviews, as outlined in detail in this report,
which have already examined the establishment and integrity of the IHAP model. However, unlike
previous reviews, in which “changes that would require public consultation (i.e. significant policy
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or legislative changes) fall outside the scope,” 2 I am not so restricted and have been asked to
consult widely and consider all aspects of improvements to the integrity of the planning system.

8.

2

I am grateful to all those who took the time to meet with me during the consultation process. I
have been impressed by the expertise, professionalism, passion and knowledge of all those who
contributed.

Minimising and monitoring risk in the IHAP framework, p.3.
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2. Planning models outside NSW
1. My Terms of Reference require me to examine interstate and overseas planning and other
administrative systems to ensure any relevant best practice options are considered for inclusion
in NSW.
2. During my wide-ranging consultations, almost all the people that I spoke to said that Australian
planning systems are among the most complex in the world, with NSW one of the most complex
planning systems in Australia.
3. As I considered the planning models in other jurisdictions, it became clear that while other
jurisdictions had undertaken, or are in the process of, major reforms to their planning systems,
there is no existing planning system that could be adapted to NSW as a ‘package’. There are many
legal, historical, cultural, economic and political differences between jurisdictions which means
each planning system has been developed and adapted over many years to suit each jurisdiction’s
unique environment.
4. In considering other planning models, I have also been cognisant of the fact that NSW has
significantly higher rates of development applications than most other jurisdictions in Australia.
This means that what works in other jurisdictions, which have smaller numbers of development
applications to deal with, will not necessarily be appropriate in the NSW context.
5. However, while recognising there is not a “one size fits all” approach to planning, there is value in
considering initiatives from other jurisdictions. For example, many of the stakeholders I met with
spoke of the benefits of the Queensland ‘one stop shop’ system for development approvals.
Briefly outlined below is an overview of the relevant features of planning systems from other
jurisdictions that I have examined that may be beneficial for NSW to consider in the future.

Queensland
6. The Queensland Government has recently undertaken significant reforms to its planning system
in recent years which resulted in an entirely new act being introduced. The new planning
legislation in Queensland, the Planning Act 2016, commenced on 3 July 2017.
7. Among other changes, the new planning legislation created the Queensland State Assessment and
Referral Agency (SARA) which takes a whole-of-government approach for assessing
developments. SARA provides a one stop shop for development applications that require the
approval of several government agencies. The SARA is coordinated by the Department of State
Development, Manufacturing, Infrastructure and Planning (DSDMIP). Several of the stakeholders
we met with noted the benefits of the Queensland model for planning approvals, noting it as a
feature that would be beneficial in the NSW context. I am advised by the Department that work
is well underway in NSW to streamline the concurrence approvals process. This is further
discussed in Chapter 7.
8. Some stakeholders praised an initiative that Logan City Council had recently introduced that
involves accrediting planning consultants to assess simple, low risk applications. The consultants
prepare the approval paperwork and supporting documentation for Council staff, who then issue
11

the notice of determination. This scheme has been considered extremely successful in reducing
the costs and wait times associated with a development application while also increasing the
certainty relating to the project.

Northern Territory
9. One issue that many stakeholders raised with me is the difficulty of navigating the Department of
Planning and Environment website and finding easy to understand information about the
development application process.
10. The Northern Territory has a clear and concise ‘Development One Stop Shop’ which provides
online information for developers and the general public about both the development application
process and current applications.
11. The website for the one stop shop clearly sets out five steps for development approvals:
• Step 1: Pre-application meetings – applicants are encouraged to meet with a planner from the
Department of Infrastructure, Planning and Logistics or with the Development Consent
Authority as many times as needed to get advice before submitting an application. Applicants
are required to meet with a planner before submitting a concurrent application.
• Step 2: Submit an application – all applications are submitted online through the Development
Applications Online website.
• Step 3: Application assessment – A planner from the department's Development Assessment
Services is assigned to manage the application.
• Step 4: Consultation – the application is advertised, and the general public can make
submissions to the consent authority on the application. Development Assessment Services
prepares a technical assessment and report for the consent authorities.
• Step 5: Decision on the application – the proposal and any submissions are considered by the
consent authority who then advises if the application has been consented to (approved),
altered or refused.
12. The online information in the Northern Territory is clear, concise and easy to navigate and could
provide useful guidance for streamlining online information on the NSW planning system.

South Australia
13. South Australia has recently undertaken major reforms in its planning system. The Planning,
Development and Infrastructure Act 2016 was passed by parliament in April 2016 and came into
force on 1 April 2017. The reforms of the planning system are intended to be up and running by
2020.
14. As is the case in NSW, in South Australia, most development applications are assessed by local
councils. However, for more complex or contentious development applications, the legislation
provides for the following Assessment Panels to make decisions:
•
•

Council Assessment Panel – appointed by a Council.
Joint Planning Board Assessment Panel – appointed by a Joint Planning Board.
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•
•
•

Combined Assessment Panel – established by the Minister to be involved in applications
across different legislation (for example, planning and mining or liquor licensing).
Regional Assessment Panel – established by the Minister and comprises parts, or all, of the
areas of two or more Councils.
Local Assessment Panel – constituted by the Minister upon recommendation of the
Commission following an inquiry into an existing Council Assessment Panel.

15. One aspect of the South Australian planning system that has been of particular interest to this
Review is the Accredited Professionals Scheme which was a key reform of the reform package.
Under the new scheme, planning and building professionals who are involved in assessing
development applications will be expected to maintain minimum standards of professional
practice and produce evidence of sufficient qualifications to make key decisions at certain levels.
16. Once accredited, planning and building professionals will be registered in a central database
managed by the South Australian Department of Planning, Transport and Infrastructure. In
addition, all accredited professionals will be required to hold all appropriate insurance, comply
with an Accredited Professionals Code of Conduct, participate in annual compliance checks and
undertake specified units of Continuing Professional Development.
17. The issue of potential accreditation or registration of planners in NSW is discussed in detail in
Chapter 8.

Victoria
18. As in NSW, cumulative amendments to the Victorian planning legislation and “local planning
schemes over the past 20 years have led to increasingly long and complex planning schemes. This
has resulted in complexity, duplication, delays and uncertainty.” 3 The Victorian Government has
recently initiated a consultation process on proposed planning reforms. 4 The proposed reforms
in Victoria aim to make the planning system more efficient, responsive and transparent. They are
currently consulting with Advisory and Technical Reference Groups before finalising the proposed
reforms. It will be useful to examine the Victorian proposed changes once they are finalised.
19. The current planning system in Victoria has planning panels that independently assess planning
proposals by considering submissions, conducting hearings and preparing reports. Planning panels
provide advice and make recommendations. The final decision is made by the appropriate
statutory bodies, or the Minister.
20. In 2015, the Victorian Government introduced legislation to implement a new development levy
framework for the state. The changes came about following concerns expressed by local
government and the development industry that the system of development contributions was
onerous, costly and difficult to administer. The revised infrastructure contribution scheme was
designed to ensure that the planning and delivery of infrastructure is equitable, efficient and cost
effective.

3
4

https://engage.vic.gov.au/reform-victoria-planning-provisions
https://engage.vic.gov.au/reform-victoria-planning-provisions
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21. The infrastructure levy is used to fund local infrastructure, such as local roads, community centres,
kindergartens, maternal and child health facilities, local parks and sporting facilities. The levy is
payable at the building permit stage, or within a time specified in an agreement. The legislation
restricts a building surveyor from issuing a building permit if the levy has not been paid.
22. The Infrastructure Contribution Plan Guidelines are comprehensive, and I am of the view a similar
document would be useful in NSW. The guidelines provide an overview of the purpose of
infrastructure contributions and how they are used. The guidelines also state that there should be
clear and transparent records showing the amounts collected and how they are spent:
“Infrastructure levies must be used for the purpose for which they are collected, and proper
financial accounts should be kept to demonstrate this. The method for calculating and applying
levies is clear and simple to understand and the collection and use of levies is reported on
regularly”.5
23. One innovative scheme from Victoria that may be instructive is a recent partnership between
Wyndham City Council and developers to help boost housing supply. The project allows
developers who own large parcels of land in Wyndham to pay a fee to Council to fast-track
applications for subdivision approvals and engineering works. Council uses the money to establish
a new dedicated growth area team focused on large residential approvals resulting in faster
processing of applications.
24. This innovative pilot project commenced in August 2017 and will run for three years, with each
developer contributing $100,000 per year. In total, 10 developers have signed up, contributing a
total of $3 million to Council over the three-year duration of the project. The project is one aspect
of the Victorian Government’s Streamlining for Growth program, delivered by the Victorian
Planning Authority, which aims to make Victoria’s planning system more efficient.
25. A further simple but positive initiative in Victoria that I believe could be adopted in NSW is the
Ministerial Direction on the Form and Content of Planning Schemes which directs that a planning
scheme or planning scheme amendment must be written in plain English.

Western Australia
26. Western Australia is in the process of undertaking an independent review of its planning system,
with the aim of identifying “ways to make it more efficient, open and understandable to
everyone”. 6 A Green Paper outlining significant planning reforms was released for public comment
earlier this year. Over 240 submissions were received and these are currently under review.
27. Development Assessment Panels (DAPs) were established in Western Australia in 2011 to assess
development applications for certain land use types or value thresholds. The aim of the DAPs is to
“enhance planning expertise in decision-making by improving the balance between technical
advice and local knowledge. Specialist and local government members work together to
Infrastructure Contribution Plan Guidelines, Victorian Department of Environment, Land, Water and Planning,
October 2016, p.10.
6
Green Paper for planning reform, ‘Modernising Western Australia’s Planning System’, May 2018, (available at
https://www.planning.wa.gov.au/dop_pub_pdf/Green_Paper_Summary.pdf)
5
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determine complex development applications that meet certain class and value thresholds”. 7
Stakeholders have commented that the DAPs “have transformed the development process in WA
by introducing unbiased and expert assessment of development applications. 8

Vancouver
28. Vancouver is highly regarded for its inclusive approach to strategic planning, and “has been noted
around the world for its involvement of citizens in building a shared vision for the city” 9. During
the 1990s, Vancouver directly consulted residents in relation to the development of the strategic
plan for the city. The initial consultation involved residents and community members on the
directions and objectives of the city planning. They were “provided a number of growth strategies
to deliberate, with trade-offs involved in choosing the different paths made clear. Following this
process, residents were engaged at the local level, and the plan progressively developed over four
years. A key element of the consultation process was that city officials and planners did not
provide a preferred option and consensus was not sought”. 10 This was viewed as genuine
consultation as the outcome was not predetermined.
29. The benefits of different growth options were clearly communicated to the community as part of
the consultation process. “For example, each neighbourhood was told that the larger the
population supported by more dwellings, the bigger the neighbourhood’s contribution to
government tax revenue and the larger the distribution it would receive to improve the area with
community amenities such as libraries. Working with developers and builders, residents
frequently opted to get more of the amenities they valued by allowing some buildings to be even
higher than required for the area’s housing targets”. 11
30. This consultation process is internationally regarded as a highly inclusive approach. The
importance of early and genuine consultation to establish trust and faith in the NSW planning
system should not be underestimated.

The United Kingdom
31. As is the case in NSW, in England the majority of smaller, uncontroversial planning applications
are decided by Council staff under delegated decision-making powers. These form around 90 per
cent of the applications received by local planning authorities. Larger and more controversial
developments are decided by the planning committee; however, these are still informed by
recommendations from Council staff. 12

https://www.planning.wa.gov.au/About-DAPs.aspx
Property Council of Australia,
https://www.propertycouncil.com.au/Web/Content/Media_Release/WA/2016/DAPs_Provide_Unbiased_Plan
ning_Outcomes_and_Better_Development_.aspx
9
Australian Productivity Commission, Shifting the Dial: 5 year productivity review, supporting paper no.10,
Realising the Productive Potential of Land, 3 August 2017, p.22.
10
Australian Productivity Commission, Shifting the Dial: 5 year productivity review, supporting paper no.10,
Realising the Productive Potential of Land, 3 August 2017, p.22.
11
Australian Productivity Commission, Shifting the Dial: 5 year productivity review, supporting paper no.10,
Realising the Productive Potential of Land, 3 August 2017, p.22.
12
Plain English guide to the Planning System, Department for Communities and Local Government, January
2015, p.6.
7
8
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32. The Secretary of State oversees the planning system as a whole, as well as having a more direct
role in a small number of decisions through the appeals system, the call-in process and decisions
on nationally-significant infrastructure projects. 13
33. In order to fund community infrastructure England and Wales have a levy. Planning authorities
can determine that a Community Infrastructure Levy (CIL) be charged on new developments to
help pay for supporting infrastructure. If a CIL is in force, “land owners and developers must pay
the levy to the local authority. The money raised from the levy can be used to support
development by funding infrastructure. The CIL charges are set by the local authority, based on
the size and type of the new development. It is payable on most developments over 100 square
metres or where a new dwelling is created. The local authority can set different rates for different
geographical zones in their area and for different intended uses of development. This is a local
decision based on economic viability and the infrastructure needed. There is no requirement for
a local authority to charge the CIL if it does not want to. “… Relief from the CIL is also available for
development which relates to social housing and development by charities for charitable
purposes”. 14 While such a levy may not be viable in NSW, the transparent nature of the UK process
is important to note.
34. One aspect of the planning system from the United Kingdom that could be a useful addition to the
NSW Planning system is the user friendly ‘Plain English guide to the Planning System’ produced by
the Department for Communities and Local Government. 15 As I have mentioned above, in Victoria
there is a Ministerial Direction that a planning scheme or planning scheme amendment must be
written in plain English. I acknowledge the work the Department has already undertaken in this
space to ensure its material is written in plain English. However, I am of the view that there is
further work to be done to ensure the planning system can be understood by all. Given the
complexity of the NSW system, I have recommended that the Department work towards
establishing plain English documents to explain the planning system to the NSW public, as well as
developing a plain English guide to the NSW system.
Recommendation 1: That the Department of Planning and Environment consider further
work toward the development of plain English materials and a user-friendly plain English
guide for the NSW planning system.

Plain English guide to the Planning System, Department for Communities and Local Government, January
2015, p.6.
14
Comparison of the planning systems in the four UK Countries, Research Paper 713-2005, 20 January 2016,
pp.34-35, at http://www.niassembly.gov.uk/globalassets/documents/raise/publications/2016/jointpublication/joint-briefing-paper-ni-interactive.pdf
15
Plain English guide to the Planning System, Department for Communities and Local Government, January
2015, (available at www.gov.uk/dclg)
13
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3. The NSW Planning system
1. The planning system in NSW is noted for its complexity - both in terms of legislative complexity
and complexity for users of the system. 16 Since the commencement of the Environmental Planning
and Assessment Act 1979 (the EP&A Act) on 1 September 1980, it has been amended
approximately 150 times. 17 A consequence of the “constant, and at times significant, amendments
to the EP&A Act has been a growing public perception … that the current planning system is
unwieldy, overly complex and lacking in transparency.” 18
2. There are inherent challenges in any planning system. The Productivity Commission notes that:
Whether governments or the private sector or a mix of both determine the uses to which land
is allocated, the inherently challenging features of this task include: positive and negative
impacts on others (such as on neighbourhood character, traffic congestion, air and sound
pollution); insufficient or ‘asymmetric’ information; future generations not being part of
decisions that ultimately will impact on them; and conflicting preferred outcomes of different
stakeholders so that the costs of reaching community consensus on objectives are high”. 19
3. Planning reform has been an ongoing issue for governments in NSW and most other Australian
jurisdictions as they respond to population growth and housing pressure. The population in NSW
is expected to grow by more than 100,000 every year. By 2036, an estimated 2.1 million additional
residents will need housing in NSW. The NSW Government has committed to deliver 61,000
housing completions on average per year. To assist with the increase of housing supply, the NSW
Premier has committed to a target of 90 per cent of housing approvals to be determined within
40 days by 2019 and rezoning for 10,000 additional dwellings on average per year in appropriate
areas to 2021. 20
4. The growing housing and infrastructure requirements in NSW inevitably mean there will be an
increase in development and therefore growth in demand on the planning system, both at a state
and local level. However, research indicates that businesses and residents in NSW have low levels
of trust in the planning system. The Productivity Commission reports that only 14 per cent of
surveyed residents in Sydney agree the state is effective at planning, and only 15 per cent agreed
that local government is effective at planning. 21
5. The Centre for International Economics (CIE) noted several issues of concern with the NSW
planning system, including that:
• The planning system is overly complex and costly
Reform of the NSW planning system Final Report – Better Regulation Statement, Centre for International
Economics, October 2013, p.3.
17
Planning Legislation Updates, Summary of proposals, January 2017. Available at:
http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/summary-of-proposals-2017-01-09.ashx
18
Anti-corruption safeguards and the NSW planning system, ICAC Report, February 2012, p.4.
19
Productivity Commission, ‘Performance benchmarking of Australian business regulation: planning, zoning
and development assessments’, 2011, p. xx.
http://www.pc.gov.au/projects/study/regulationbenchmarking/planning
20
https://www.nsw.gov.au/improving-nsw/premiers-priorities/making-housing-more-affordable/
21
Productivity Commission, ‘Performance benchmarking of Australian business regulation: planning, zoning
and development assessments’, 2011, p. xxxviii.
16
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•
•

The system has not responded well to change, and
There is low business and community confidence in the system.

6. The Productivity Commission, Council of Australian Governments (COAG) and the CIE report that
the root causes of problems in the NSW planning system are: 22
• Higher costs of development, as the community is involved at the wrong level of planning.
Councils are not appropriately resourced or supported and there are overly prescriptive
and onerous development controls.
• Higher risks associated with development in NSW because infrastructure is not always
appropriately aligned to growth and the community is often opposed to development and
has also lost confidence in the system.
• There are inefficient restrictions on land use and development
7. To address the complexity of the system and the lack of community confidence, there have been
many attempts to reform the NSW planning system. The 2013 White Paper addressed many of
these issues of concern and noted that “the key objective of the planning system is to promote
and enable economic growth and positive development for the benefit of the entire community,
while protecting the environment and enhancing people’s way of life. It is about enabling
development that is sustainable.” 23
8. The most recent reforms were in the Environmental Planning and Assessment Amendment Act
2017 in the NSW Parliament. The amended EP&A Act commenced on 1 March 2018, with most of
the changes coming into effect from that date. The key amendments of these reforms aimed “not
only to reducing corruption risks; they are also fundamental to providing strategic, streamlined
and balanced decision-making.” 24
9. Outlined below is a snapshot of the planning system in NSW. This is by no means a complete
overview of the system, however, for the purpose of this report, I have attempted to outline the
key features of the planning system and the major issues raised by stakeholders to provide context
for my recommendations.

Development approval pathways in NSW
10. Responsibility for planning approvals rests with both state and local governments. In broad terms,
the state is responsible for: 25
• Releasing land for new developments
• Strategic plans for metropolitan areas or regional areas
• Making provision for major infrastructure

Reform of the NSW planning system Final Report – Better Regulation Statement, Centre for International
Economics, October 2013, p.19.
23
White Paper, ‘A new planning system for NSW’, 2013, p.15.
24
Environmental Planning and Assessment and Electoral Legislation Amendment (Planning Panels and
Enforcement) Bill 2017, Second Reading, Mr Anthony Roberts (Lane Cove—Minister for Planning, Minister for
Housing, and Special Minister of State) Legislative Assembly Hansard – 08 August 2017, p.3.
25
Australian Productivity Commission, Shifting the Dial: 5 year productivity review, supporting paper no.10,
Realising the Productive Potential of Land, 3 August 2017, p.4.
22
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•

Overarching planning and development policies, such as the broad objectives of and purposes
for land use (whether residential, business, recreational or other), with which state or local
approval authorities must comply.

11. Local governments are responsible for developing and implementing land use plans at the local
level. The vast majority of development applications are processed by local governments.
12. There are seven main planning approval pathways in NSW depending on the size and scale of the
development.
•

Development without Consent – Low impact routine activities carried out by, or on behalf of,
public authorities as part of their business as usual activities (for example, backburning, minor
infrastructure works or home occupation). If an EIS is required, 30 days of public exhibition
may be required.

•

Exempt Development - Minor renovations and building projects that do not require planning
or building approval.

•

Complying Development - Straightforward, low impact residential, commercial and industrial
developments may qualify for a fast track approval if the application meets specific standards
and a complying development certificate (CDC) can be obtained.

•

Local Development – This is the most common type of development in NSW and incudes home
renovations and extensions, and medium-sized commercial, retail and industrial
developments. Applicants must consider the Local Environment Plans (LEPs), the State
Environmental Planning Policy (SEPP) and Development Control Plans (DCPs) in the relevant
local government area. Exhibition for a minimum of 14 days may be required. Development
applications (DAs) are determined by local councils, or local planning panels if the
development is complex, sensitive or contentious.

•

Regional Development – Development that is of a greater scale or value than local
development. Applications to be determined by a Regional Planning Panel or Sydney District
Planning Panel.

•

State Significant Development – Large high cost and high impact development projects that
are not public infrastructure projects. The IPC or the Minister determines the application (the
Minister can delegate this function to the Department).

•

State Significant Infrastructure – Large, mainly public infrastructure projects (for example, rail
roads and wharves). The development application is determined by the Minister. The Minister
can delegate determination to the Department in some circumstances.

13. The consent authority that assesses and determines a DA or complying CDC is guided by the EP&A
Act, the Environmental Planning Assessment Regulation 2000 and a number of SEPPs and LEPs.

Planning Panels
14. Over the last fifteen years, councils in NSW have increased the use of Local Planning Panels, more
commonly referred to as Independent Hearing and Assessment Panels (IHAPs), which have
19

“provided increased transparency, integrity and rigour in the Development Assessment
process”. 26
15. IHAPs, which were made mandatory for local councils in Sydney and Wollongong in March 2018
are a particular focus of this report and are discussed in detail in the next chapter. However, there
are additional panels in NSW including the Sydney Planning Panels (SPPs) and Joint Regional
Planning Panels (JRPPs), which act as the consent authority for development and rezoning
applications depending on the size, nature and location of the application.
16. JRPPs were introduced in NSW on 1 July 2009 to strengthen decision making in relation to
regionally significant development applications. JRPPs operate in the following four regions of
NSW:
• Hunter and Central Coast
• Southern
• Northern and
• Western.
17. In the Greater Sydney Region, a Sydney Planning Panel operates for each district: 27
• Sydney Eastern City
• Sydney Central City
• Sydney Western City
• Sydney North and
• Sydney South
18. The Planning Panels do not cover the City of Sydney LGA, where the Central Sydney Planning
Committee operates.
19. The Planning Panels determine the following types of DAs and modification applications:
• Development with a capital investment value (CIV) over $30 million
• Development with a CIV over $5 million which is:
o Council related
o Lodged by or on behalf of the Crown (State of NSW)
o Private infrastructure and community facilities
o Eco-tourist facilities
• Extractive industries, waste facilities and marinas that are designated development,
• Certain coastal subdivisions
• Development with a CIV between $10 million and $30 million which is referred to the Planning
Panel by the applicant after 120 days

Stone, Yolanda, Council Decision Making and Independent Panels, The Henry Halloran Trust Research Report,
29 May 2014, Executive Summary.
27
Environmental Planning and Assessment Act 1979, Schedule 2, Part 4, cl 11.
26
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20. Developments which meet State Significant Development criteria are not determined by the
Planning Panels.

Infrastructure contributions
21. It is a long-standing government policy that developers must contribute to the funding of local
infrastructure. In NSW there are several types of developer contribution, including:
• Local Infrastructure Contributions (ss7.11 and 7.12 contributions)
• Special Infrastructure Contributions
• Voluntary Planning Agreements
22. Outlined below is a brief description of the different types of developer contributions. The issue
of transparency and clarity in relation to infrastructure contributions, specifically Voluntary
Planning Agreements, is discussed further in Chapter 7.

Local infrastructure contributions
23. The Local Infrastructure Contributions system is administered by local councils. There are two
types of local contributions:
•

Section 7.11 contribution where there is a demonstrated link between the development and
the infrastructure that the contribution is funding. The contribution rate is charged per
dwelling or per square metre.

•

Section 7.12 levies where there does not need to be a demonstrated link between the
development and the infrastructure funded from the contribution. Here, the contribution rate
is charged as a percentage of the estimated cost of the development.

24. These contributions are well established and well understood and were not raised by stakeholders
as an issue during my consultations.

Special infrastructure contributions
25. Special Infrastructure Contributions (SICs) allow for contributions for new developments within a
defined boundary called the special contributions area. SICs allow for the provision of
infrastructure required to support a growing population, such as:
•

State and regional roads;

•

Transport facilities such as bus shelters and interchanges;

•

Regional open space, pedestrian links and cycleways; and

•

Social infrastructure such as schools, healthcare and emergency services.

26. The infrastructure schedule identifies the key pieces of infrastructure that can be delivered by SIC
funding, and the levy is the per-dwelling or per-lot portion of the total infrastructure cost that
must be paid by developers. The SIC levy is paid by developers to the State Government during
the development assessment process. Alternatively, developers may seek approval from the
Minister for Planning to dedicate land or build a piece of required infrastructure instead of making
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a financial contribution. The delivery of infrastructure instead of a levy payment is known as a
Works-in-Kind agreement.
27. SICs fund state and regional infrastructure which means a contribution may only be determined
by the Minister for Planning. This is different to section 7.11 and 7.12 contributions plans above
that are made by local government authorities to assist them with funding local infrastructure
items within a LGA.
28. SICs are currently being prepared and proposed for all Planned Precincts and Growth Areas across
Sydney and I am advised they are currently in place in the following areas in NSW:
•

Western Sydney Growth Centres

•

Warnervale Town Centre

•

Wyong Employment Zone

•

Gosford City Centre

Voluntary Planning Agreements
29. A Voluntary Planning Agreement (VPA) is a voluntary agreement between a planning authority (or
2 or more planning authorities) and a developer, “under which the developer is required to
dedicate land free of cost, pay a monetary contribution, or provide any other material public
benefit, or any combination of them, to be used for or applied towards a public purpose”. 28 VPAs
are used an alternative or addition to s7.11 and 7.12 contributions and levies.
30. The EP&A Act requires public notice to be given of proposed planning agreements and copies must
be made publicly available. The legislation provides that under the agreement a developer
volunteers to fund: 29
•

Public amenities and public services

•

Affordable housing

•

Transport or other infrastructure.

31. The lack of guidance and transparency around VPAs was raised as an issue of concern by many of
the stakeholders I met with. This issue is discussed further in Chapter 7.

The Independent Planning Commission
32. The Minister for Planning is the consent authority for State Significant Development applications.
The Minister has delegated his power to make a number of decisions to senior officers of the
Department of Planning and Environment. However, for contentious issues, or as directed by the
Minister, the Independent Planning Commission (IPC) (previously known as the Planning
Assessment Commission – PAC) is the consent authority.
28
29

Environmental Planning and Assessment Act 1979 s7.4(1).
Environmental Planning and Assessment Act 1979 s7.4.
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33. The IPC was established under the EP&A Act on 1 March 2018. The key functions of the IPC are to:
•

Determine State significant development applications where there is significant opposition
from the community

•

Conduct public hearings for development applications and other planning and development
matters, or

•

Provide independent expert advice on any planning and development matter, when
requested by the Minister for Planning or Secretary of the Department.

34. Members of the IPC are appointed by the Minister for Planning based on their qualifications and
considerable expertise in a diverse range of planning-related fields. One member is appointed as
the Chairperson of the commission. Members are individually appointed for terms of up to three
years and cannot serve more than six years in total.

23

4. Independent Hearing and Assessment Panels (IHAPs)
1. As part of this review I have been asked to examine the effectiveness of the newly established
Independent Hearing and Assessment Panels (known as IHAPs, but referred to as ‘Local Planning
Panels’ in the legislation) in NSW.
2. In March this year the Government introduced a requirement for all local councils in the Sydney
metropolitan and Wollongong City Council areas to establish an IHAP.
3. The intent of the IHAPs is to consider contentious development applications in local Council areas
in order to depoliticise local planning decisions, reduce corruption risks and provide more
consistent, transparent decision making. In his second reading speech the Minister noted that: 30
…the benefits of IHAPs extend not only to reducing corruption risks; they are also fundamental
to providing strategic, streamlined and balanced decision-making. Panels can achieve greater
certainty for all parties by providing rigorous and credible determinations on the merits of an
application, reducing the likelihood of reviews and appeals. Panels also elevate the role of the
council—they allow the council to focus on the strategic task of setting the overall vision,
policies and controls for development in the local area. It is for these reasons that we are
introducing this vital, game-changing reform to the planning system.
4. Prior to the legislation coming into effect making IHAPs mandatory in some Council areas, I am
advised that approximately 15 Councils in NSW were already using various models of IHAPs.
5. The referral criteria for both development applications and planning proposals to be considered
by the IHAPs has been set by the Minister for Planning. The referral criteria have two key
objectives:
•

Ensure LPPs focus on contentious and complex development applications and applications
with the greatest corruption risk, while Council staff continue to determine routine
applications.

•

Build flexibility into the criteria to reflect differences in the types of development and
community expectations across local government area.

6. The referral criteria for development applications is attached at Appendix 3. In brief, the IHAPs
consider applications in the following circumstances:
• Where there is a potential conflict of interest (for example, if Councillors or Council staff are
a landowner or would benefit from the decision)
• If the development is considered contentious
• If the development application departs from the development standards
• If it involves a sensitive development (for example, development of a heritage item).

Environmental Planning and Assessment and Electoral Legislation Amendment (Planning Panels and
Enforcement) Bill 2017, Second Reading, Mr Anthony Roberts (Lane Cove—Minister for Planning, Minister for
Housing, and Special Minister of State) Legislative Assembly Hansard – 08 August 2017, p.3.
30
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Independent Hearing and Assessment Panel (IHAP) representatives
7. The IHAPs are made of four members - three of whom including the Chair are ‘experts’, and one
community member.
8. The Minister for Planning, the Hon. Anthony Roberts MP, has appointed independent, expert
Chairs for councils to appoint to their panels. Councils were required to also choose two expert
members to appoint to its panel from a pool established by the Department of Planning and
Environment and approved by the Minister for Planning. It was left up to Councils to recruit and
appoint community members to the panels, and a guide was provided to assist with this process. 31
9. Panel members are required to be expert in one or more of the following fields: planning,
architecture, heritage, the environment, urban design, economics, traffic and transport, law,
engineering, tourism, or government and public administration. Panel chairs are required to have
expertise in law, or government and public administration.
10. Councillors, property developers and real estate agents are ineligible to be IHAP members as this
undermines the objective of having DAs determined by independent experts that depoliticise the
assessment process. This is inconsistent with the Regional and Sydney Planning Panels where
there is no restriction on Councillors being Panel members. In fact, I am advised that on Regional
and Sydney Planning Panels, 66 per cent of panel members are Councillors. 32

Appointment of Chairs and technical experts
11. The Department managed the process for the appointment of IHAP Chairs and technical experts.
An executive recruitment firm was engaged help process the applications for Chair positions. IHAP
Chair applications were then reviewed by an advisory panel, comprising of members from the Law
Society NSW, the Planning Institute of Australia, the Government Architect and the Deputy
Secretary, Planning Services, of the Department of Planning and Environment. The advisory panel
recommended appropriate Chairs to the Minister. All proposed Chairs were subject to probity and
political donation checks. The Minister approved a primary Chair and two alternate Chairs for each
IHAP.
12. Applications for the expert role were shortlisted by the advisory panel on the basis that they met
one or more of the expertise requirements (in planning, architecture, heritage, the environment,
urban design and economics, traffic and transport, law, or engineering) and on the basis of
professional standing, experience, technical ability and broad understanding of the development
assessment process.
13. Potential expert IHAP members with actual or potential conflicts of interest were required to
disclose these conflicts. In addition, probity checks (including criminal and financials) and merit
checks (regarding qualifications) were conducted. Councils were then required to choose at least
two experts from the approved pool.

https://www.planning.nsw.gov.au/-/media/Files/DPE/Guidelines/guide-to-recruiting-ihap-communityrepresentatives-2017.ashx?la=en
32
Information provided by the Department of Planning, from data available at
https://www.planningpanels.nsw.gov.au/
31

25

14. Some stakeholders commented that to ensure technical experts had an appropriate
understanding of the local community and the issues relevant to the area, they should be
appointed by the local council. It was further suggested that the quality and operation of the IHAPs
would be improved by including a requirement that one of the technical experts have current legal
qualifications and experience in the Land and Environment Court. I am of the view that the current
expertise and qualifications of technical experts is appropriate, however, this should be reviewed
regularly to ensure the appropriate expertise is available on the IHAPs.

Appointment of Community representatives
15. Community representatives are selected from the local community and are appointed by local
councils. The Department of Planning and Environment provided Councils with ‘Guidelines for the
selection of community IHAP representatives. 33
16. The guidelines specify that local representatives should:
• Be current residents within the relevant LGA
• Have knowledge and awareness of the LGA and issues of concern to the local community
• Be able to represent and communicate the interests of the local community
• Have an understanding of the planning process and assessment issues (but are not expected
to be experts)
• Commit to attending the IHAP meetings and contribute constructively to the determination
of applications
• Be willing to adhere to the IHAP Code of Conduct and operational procedures.
17. Several stakeholders commented to me that there was a lack of understanding and clarity in
relation to the role of community representatives, particularly if they possessed both planning
and local expertise. Several stakeholders I spoke with about IHAPs were also concerned that the
framework impeded on the ‘democratic process’. It is, however, my view that the inclusion of the
community representatives on the panel allows for an adequate balance between independence
and democracy.

Reviews of the IHAP model
18. When IHAPs were established, the Hon. Anthony Roberts MP, Minister for Planning, committed
to ensuring there was a robust evaluation framework in place to monitor the performance of the
IHAPs. The Minister also committed to ensure the panels were delivering the intended policy
outcomes including improved transparency, reduced corruption risk and consistency of planning
decisions. As such, In February 2018, the Minister requested the Department of Planning and
Environment undertake a review of the IHAP model to ensure it was robust and would minimise
corruption risk as much as possible.

https://www.planning.nsw.gov.au/-/media/Files/DPE/Guidelines/guide-to-recruiting-ihap-communityrepresentatives-2017.ashx?la=en
33
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19. The Department undertook this work in partnership with Boston Consultancy Group (BCG), and
prepared a publicly available report with 21 recommendations to further strengthen the system. 34
The review found that overall “the IHAP model is robust and strikes a balance between offering
strong procedural checks and balances, without hindering efficient panel operation or impacting
on the overall efficient functioning of the planning system”. 35 All of the 21 recommendations have
been accepted and 11 have already been fully implemented. The implementation of the remaining
10 recommendations are on track or are ongoing.
20. In March 2018, the UTS Institute for Public Policy and Governance (IPPG) were appointed to
develop a framework to monitor to and evaluate the implementation of the IHAPS. The objective
of the framework will be to establish an evidence base, including collecting quantitative and
qualitative data, to track overall panel performance and determine whether panels are delivering
intended policy outcomes such as:
•
•
•

Improving transparency and consistency in the determination process;
Providing expert based decision making; and
Improving community confidence in local development decision making.

21. In March 2018, to support the IPPGs work, the Department of Planning and Environment Secretary
signed a direction requiring councils to provide data about panel operations on the number of DAs
assessed, assessment and determination timeframes, and appeals commenced. This work is
ongoing.
22. In August 2018, I was appointed by the Minister to conduct this independent review of the
governance of decision making within the NSW planning system, with a particular focus on the
operation of the IHAPs. This has been, in essence, an early health check to determine whether the
establishment and operation of the IHAPs are on track, and whether any early improvements can
be identified to ensure the process is as robust as possible. As I outline in the following chapter, I
am of the view that the introduction of mandatory IHAPs has been a positive addition to the
planning system in NSW.

Minimising and monitoring risk in the IHAP framework, available at
http://www.planning.nsw.gov.au/~/media/Files/DPE/Reports/minimising-and-monitoring-risk-in-the-ihapframework-2018-05-24.ashx
35
Minimising and monitoring risk in the IHAP framework, p.4.
34
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5. Comment on the establishment and operation of IHAPs
1. The vast majority of stakeholders agreed that the establishment of the mandatory IHAPs are a
positive addition to the planning system in NSW. Many stakeholders commented that the existing
governance rules for panels are robust and proportionate. In addition to stakeholder
consultations, we surveyed all Councils subject to a mandatory IHAP and many of them reported
the impact to be “extremely positive”. Only two of the surveyed Councils reported the impact to
be “extremely negative”. 36 These Councils are clearly out of step with the rest of the affected
Councils.
2. The Property Council of Australia, echoing the majority view, notes a positive aspect of planning
reforms across jurisdictions is the introduction of “independent assessment panels that provide
for the professional determination of non-routine projects. These reforms make the process of
gaining planning approval more efficient and timely”.37 I agree with this view and can see that the
introduction of the IHAPs is contributing to an improved planning system as DAs are being
determined on their merits in a consistent and transparent way. There are adequate measures in
place to manage conflicts of interest and minimise the risk of undue influence or corruption in the
determination of DAs.
3. Overall, while the mandatory IHAPs have only been operating for six months, they appear to be
functioning as intended. There do not appear to be any issues in relation to the establishment or
operation of IHAPs that require any major interventions.
4. Outlined below is a summary of the positive aspects I have found in relation to the operation of
the IHAPs. In the next chapter I have outlined some suggested changes to ensure the panels’
continued smooth operation into the future.

Council feedback
5. During the early stages of the review, we met with Local Government NSW in the hopes of
achieving a clearer, well rounded understanding of the council’s opinion of the newly introduced
mandatory IHAPs. They presented several concerns to me on behalf of councils across the Sydney
metropolitan area and Wollongong, including the extent to which IHAPs are independent. The
representatives from Local Government NSW also indicated that a number of affected councils
believe that the IHAPs should not be mandatory.
6. In addition to meeting with Local Government NSW, we distributed a survey to all councils who
have a mandatory IHAP operating within their organisation. Participants were asked to comment
on:
•
•

36
37

How the introduction of mandatory IHAPs has changed decision making regarding local
development in their council
How they would rate the impact of the mandatory IHAP in their council

Data from council surveys (Appendix 7).
Property Council of Australia, Cutting the Costs: Streamlining State Agency Approvals, November 2017, p.11.
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•
•
•
•
•
•

Whether the transition from an existing IHAP to the mandatory IHAP resulted in changes in
how matters were being determined, and the nature of these changes
Whether the mandatory IHAP process had affected transparency or consistency of decision
making processes and how
How the recent changes to the planning system affected the councils approach to strategic
planning and assessment
Using examples, how the changes have affected the efficiency of these processes
Any significant issues they have observed as a consequence of the changes
Any ways to further improve the operation of the IHAPs or Joint Panels

7. Analysis of the survey results indicated that Councils were primarily positive about the
introduction of the IHAPs. Multiple participants noted that mandatory IHAPs had increased
community involvement in the assessment process whilst also decreasing political influence, both
of which was recognised as a welcome consequence.
8. Many Councils reported that the quality and constancy in decision making had increased, claiming
the upsurge of expertise and decrease in political motivations had contributed to this outcome.
9. As noted in the previous chapter, the policy intent of the IHAPs was clearly outlined in the
Ministers second reading speech. 38 In order to examine whether the establishment and operation
of the IHAPs are meeting this intent, I have focused on some of the key benefits, as summarised
by the Minister, and my conclusions are outlined below.

Are IHAPs depoliticising planning decisions?
10. One of the key policy reasons for the introduction of the IHAPs was to depoliticise planning
decisions. In local government, the councillors traditionally have three main roles:
• Establishing strategic development standards through the preparation of local environment
plans
• Considering development and rezoning applications
• Acting as constituent representatives.
11. The combination of these roles has the potential to create conflict for Councillors. “The absence
of a ‘separation of powers’, thus allowing councillors to both establish development standards
and then assess applications against those standards, has been frequently criticised”.39 Further,
as noted in the Independent Planning System Review by the Hon Tim Moore and the Hon Ron
Dyer, public confidence in the planning system “has been eroded by the perception that politics

Environmental Planning and Assessment and Electoral Legislation Amendment (Planning Panels and
Enforcement) Bill 2017, Second Reading, Mr Anthony Roberts (Lane Cove—Minister for Planning, Minister for
Housing, and Special Minister of State) Legislative Assembly Hansard – 08 August 2017.
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can determine decision making, and a lack of community confidence in the integrity of the
planning system over decisions about larger developments”. 40
12. Councils have reported that since the introduction of mandatory IHAPs, development applications
are being determined on a technical basis by experts and that politics has been removed from the
process. 41 A small number of stakeholders I met with did not support the IHAPs as they
“undermine democracy and our role as elected representatives”. 42 This was a minority view and
appeared out of step with the prevailing view that IHAPs have successfully depoliticised decision
making on DAs.

Are IHAPs reducing corruption risk?
13. There is a potential for actual or perceived corruption risks in circumstances where elected
officials have decision making or approval powers that can involve significant windfall gains for
property owners or developers. This is not a risk confined to NSW. A recent Queensland Crime
Commission report found that “there are perceptions of compromised council processes and
decision-making, especially where councillors have received campaign funding from donors
involved in the property and construction industries. These perceptions are compounded by the
failure of many councillors to adequately deal with their conflicts of interest”. 43
14. There have been many Independent Commission Against Corruption (ICAC) investigations in NSW
that have shone a light on such practices, and there is no doubt still a perception in some
communities of the potential for corruption in local government. One of the primary reasons for
the introduction of the IHAPs was to remove the determination of contentious development
applications from elected officials, and free up local councils to focus more on strategic planning
decisions.
15. The majority of stakeholders I met with agreed that referring contentious and complex
development applications to an independent panel for determination reduces the potential for
corruption, some saying significantly so.

Are IHAPs streamlining decision making and ensuring rigorous determinations on the
merits of an application?
16. While the mandatory IHAPs have only been in place for six months, most of the stakeholders I met
with advised that the decision-making process is more streamlined and consistent, and as one
stakeholder commented, they are ‘much like the courts, everyone knows where they stand.’
17. Further, many stakeholders reported to me that the IHAPs have brought more rigour into the
development application determination process. Stakeholders reported numerous benefits of the
IHPAs including the professionalism of the decision making. Councils reported that “the
consideration and determination of development applications is now being undertaken by
White Paper, ‘A new planning system for NSW’, 2013, p13.
Data from council surveys (Appendix 7).
42
Data from council surveys (Appendix 7).
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members who have the relevant experience providing a more robust and transparent process”. 44
As one stakeholder commented, “the process is respected even if the decisions are hated”.
18. In relation to planning proposals (rezonings) IHAPs are making recommendations to Council who
then will make the decision. This “adds a further weight and level of probity to staff
recommendations”. 45

Have IHAPs assisted in allowing the council to focus on the strategic matters?
19. I am mindful that in his second reading speech the Minister noted that an intended benefit of the
IHAPs was to “elevate the role of the council—they allow the council to focus on the strategic task
of setting the overall vision, policies and controls for development in the local area. 46 Many
stakeholders who I have met report that the introduction of IHAPs has definitely provided more
time for the councillors to engage “more effectively in strategic matters”. 47
20. Given the positive impact of IHAPs on the planning system in the Wollongong and Sydney council
areas, I have recommended that they remain mandatory.
Recommendation 2: In recognition of the significant positive feedback and overall
effectiveness of Independent Hearing and Assessment Panels (IHAPs), I recommend IHAPs
should remain mandatory for Sydney metropolitan and Wollongong areas.

Data from council surveys (Appendix 7).
Data from council surveys (Appendix 7).
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6. Gaps or risks identified in relation to IHAPs
1. As noted in the previous chapter, I am of the view that the establishment and operation of the
mandatory IHAPs in Wollongong and Sydney has, to date, been well managed. However, there are
several suggestions raised by stakeholders that would benefit from further consideration.
Outlined below is a summary of these issues and my recommendations to address them.

Extending IHAPs to other regional centres
2. IHAPs are only mandatory in Greater Sydney and in Wollongong, and not across NSW or in other
major regional hubs such as Newcastle and the Central Coast.
3. I accept that it may not be appropriate for IHAPs to be extended throughout NSW. The majority
of stakeholders accepted that the corruption risks and pressure in regional NSW was not as high
as in metropolitan areas due to land prices and the amount of development required to meet
housing and business supply needs. Further, many stakeholders noted that there may be a
shortage of skilled and experienced members in rural and remote areas, making it difficult to
establish IHAPs.
4. However, there does not appear to be a clear rationale as to why IHAPs should not also be
mandatory in Newcastle and the Central Coast. The Planning Institute of Australia, among others,
have suggested that the IHAPs be expanded to other key regional centres. 48 Given the success of
IHAPs in Sydney and Wollongong, I recommend that consideration be given to expanding the
mandatory IHAPs to include the Central Coast and Newcastle.
Recommendation 3: That consideration be given to extending mandatory Independent
Hearing and Assessment Panels to the Central Coast and Newcastle local government areas
(LGAs).

Consistency between the Regional Panels, Sydney Planning Panels and the IHAPs
5. Some stakeholders raised the issue of a lack of consistency between the Sydney Planning Panels,
the Regional Panels and the IHAPs. There seems to be a lack of understanding in the community
about the different role of each of the independent Panels. To a person not familiar with the
planning system, it does seem difficult to work out which independent panel may be considering
a development application. This confusion is amplified as there seems to be a lack of consistency
between the rules for membership on each panel, the tenure of membership and the requirement
for IHAP members to rotate. It seems to me that to enhance the community understanding of the
role of independent panels, it would assist if the panels were consistent. This would allow for an
easier and simpler explanation in one set of explanatory materials.
6. One inconsistency raised with me between the establishment and make-up of the Sydney Planning
Panels, the Regional Panels and the IHAPs is the rules for panel membership. Councillors are not
eligible to be members on IHAPs, however, there are no such restrictions on the Regional or
Planning Institute of Australia, PIA submission on Kaldas Review: working towards a world class NSW
planning system, 22 October 2018, p.3.
48
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Sydney Planning Panels. The establishment of IHAPs was intended to depoliticise the
consideration of development applications, and therefore I am of the view that it is appropriate
that councillors are not eligible to sit on IHAPs. However, it is arguable that the same rules should
apply to the Regional and Sydney Planning Panels. The focus of my Review has primarily been on
IHAPs and I have not had the opportunity to consult on, or examine, the other planning panels in
detail. I therefore make no further comment in relation to whether it is appropriate for local
government representatives to sit on Sydney or Regional Planning Panels, however, this may be
one issue the Department wishes to consider when examining the issue of consistency between
the Panels.
7. There is also inconsistency in the approach to tenure for members of IHAPs and members of
District Panels. The legislation provides that a member of a ‘planning body’ holds office for a
period not exceeding three years, however, they are eligible for re-appointment after three
years.49 In terms of District Panels, a member may not hold office for more than nine years. This
is inconsistent for the tenure periods for the Independent Planning Commission and the IHAPs
where a member may not hold office for more than six years in total. 50
8. Several key stakeholders noted there was an inconsistency between the governance procedures
for Regional Panels and IHAPs. It was noted that for Regional Panels there is no requirement for
Chairs and members of regional panels to rotate. Given the Regional Panels deal with higher value
development applications than IHAPS, it was suggested that there be a requirement for them to
also rotate members to ensure consistency and reduce the potential for corruption risks. As I have
noted above, I have not examined the Regional Panels in detail, however, am of the view this issue
should be considered when the issue of panel consistency is reviewed by the Department.
Recommendation 4: That the Department of Planning and Environment give consideration to
ensuring consistency and providing greater clarity in relation to the Independent Hearing and
Assessment Panels and Regional/District Panels, for example, in relation to:
a) Tenure of panel members
b) Rotation of IHAP panel members
c) Restrictions on who can be a panel member

9. Some stakeholders raised the issue that probity checks are mandatory for expert IHAP members,
but not mandatory for community representatives. It seems to me that probity checks should be
a consistent feature of IHAPs in order to avoid perceived or actual conflicts. I have therefore
recommended that the Department consider mandatory probity checks for community
representatives.

49
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Environmental Planning and Assessment Act 1979, Schedule 2, Part 4, cl 11.
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Recommendation 5: That the Department of Planning and Environment consider
undertaking mandatory probity checks for Independent Hearing and Assessment Panel
community representatives, similar to the appointment process of the Chairs and
technical experts.

Deliberation of IHAP decisions
10. Schedule 2 of the EP&A Act provides that a Planning Body (including IHAPs and Regional Panels)
is required to conduct its meetings in public. 51 I am advised that Regional Panels make their
decisions in public on the day of deliberation. The EP&A Act allows for the Minister to issue
directions in relation to the establishment and procedures of IHAPs. 52
11. On 23 February 2018, the Minister issued Operational Procedures for how IHAPs are to operate.
These are included at Appendix 4. According to these procedures, IHAPs may either “adjourn the
public meeting to deliberate before reconvening for voting and determination or close the public
meeting for deliberation and/or voting and determination”. 53 The procedures suggest that before
the adjournment, the chair should publicly state the reasons for the adjournment and after
reconvening the meeting the chair should summarise the matters discussed in adjournment.
12. Furthermore, in September 2018, the Department released the ‘IHAP – Best Practice Meeting
Procedures’ (Appendix 5) which indicate a panel may adjourn the meeting (to a closed session)
where:
• a panel briefing is required to hear confidential or sensitive information, or
•
the panel wishes to confer amongst itself before reconvening the meeting for voting and
determination.
13. During my consultations it became clear the current practice of many of the IHAPs is to retire to
deliberate in private and then return to the public forum to provide their decision. It was
suggested to me during a few consultations that this was contrary to requirements under the
EP&A Act. Several participants from the Council survey recommended that the panel should
deliberate in public to increase transparency and community confidence in the system. Further to
this, some stakeholders reported that IHAPs were also having additional meetings with Council
staff during these private deliberations.
14. The majority of IHAP chairs and members described this private deliberation time as important to
ensure they had time to consider and discuss the proposal in detail amongst themselves. They
were strongly of the view that it would not be appropriate to conduct these deliberations in a
public forum, despite some stakeholders believing it should be done publicly in the same way
Council previously did.

Environmental Planning and Assessment Act 1979 Schedule 2, Part 5, clause 25(2).
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15. I am of the view that it is appropriate to continue to allow the IHAPs to deliberate in private in line
with the Minister’s direction. As in a court or tribunal, it seems reasonable to provide a forum for
frank discussion among decision makers to occur away from the public, provided the decision is
handed down in public and the reasons for the decision are clear and coherent and publicly
available. However, there appears to be ambiguity between the legislation and IHAP Operational
Procedures. I am therefore recommending that the Department clarify the issue - with the intent
being that private deliberation should be permitted. There should also be clarity on whether panel
members can or cannot meet with Council staff during deliberations and what record is made of
those meetings. If legislative amendments are required to clarify this process I would support that.
Recommendation 6: That the Department of Planning and Environment clarify the issue of
Independent Hearing and Assessment Panel meeting procedures with the intent being that
private deliberation should be permitted. There should also be clarity on whether panel
members can, or cannot, meet with Council staff during deliberations and what record is
made of those meetings.

Appointment of members to several IHAPs
16. During the Budget Estimates hearings on 31 August 2018, the Minister gave an undertaking that I
would look at the issue of whether there is a corruption risk of having one person appointed to
several panels. 54 There seems to be a high degree of crossover of chairs, across IHAPs, and I am
advised that all but five chairs also sit as alternate chairs. The maximum number of IHAPs for any
one person is four as chairs, alternates or a combination of both. Furthermore, many of the
experts on IHAPs are also involved in JRPPs, design panels and other planning committees, so
there is clearly a high degree of crossover of members on planning panels in NSW. In relation to
IHAPs, I am advised that 123 expert members have been appointed by either local councils or the
Minister (from an approved list of 218 experts). Sixty-four of these experts sit on more than one
panel. 55
17. From my research and consultation with stakeholders, there does not appear to be evidence
demonstrating that multiple membership on IHAPs is a corruption risk. The remuneration for
panel members is set at a level that would generally require panel members to work in a capacity
other than on the panels. As several stakeholders noted, the ability for panel members to work in
another capacity is constrained by the conflict of interest provisions which often prohibit
members from continuing to work as planning consultants, planning lawyers or other planning
professionals. I consider these restrictions to be appropriate to ensure the integrity of the
independent panels. However, this does result in members often seeking appointment on
numerous panels to ensure financial viability.

NSW Parliament Budget Estimates transcript, the Hon. Anthony Roberts, Minister for Planning, Minister for
Housing, and Special Minister of State, Friday 31 August 2018, p 14.
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18. On balance, I consider the corruption risk created by panel members being appointed to
numerous panels to be far less than that of members continuing employment in the planning
system that may contravene conflict of interest provisions. Furthermore, I am of the view that the
appointment process for Chairs and expert members is rigorous and appropriate probity checks
have been carried out on each member.
19. However, given the IHAPs have only been in operation for six months, I have recommended that
this issue be monitored on an annual basis. The annual review should include a review of conflicts
of interest as well as performance issues of those on multiple panels. This could include an
examination of whether multiple memberships are resulting in panel members to be overstretched or influencing matters too broadly. I have recommended the Department review this
issue on an annual basis.
Recommendation 7: The Department of Planning and Environment conduct an annual
review of multiple membership on Independent Hearing and Assessment Panels to ensure
no conflicts of interest or other issues arise.

Threshold for matters to be considered by the IHAP
20. On 23 February 2018, the Minister issued the referral criteria (attached at Appendix 3), outlining
the circumstances under which councils must refer a development assessment to an IHAP. The
issue that arose most often in my consultations was that the criteria lacks suitable flexibility. The
example provided by several stakeholders was that an item is considered ‘contentious’ if it is the
subject of “10 or more unique submissions.” 56 It was put to me that there are some items which
may only receive 5 or 6 objections, however, the objections were about substantial matters.
Conversely there are some items that may receive 15 objections of a very minor nature that can
be easily addressed by way of consent conditions and may not call for IHAP consideration. In the
survey that we sent to councils, many of them stated that the existing guidelines for referral
criteria required further consideration to better reflect their requirements.
21. I am advised that the Department appropriately sought ICAC feedback when drafting the referral
criteria and ICAC emphasised the need for clear and certain criteria. ICAC noted that any system
which allows discretion poses a higher corruption risk. Therefore, when establishing the referral
criteria, it was determined that Councils should not be provided with flexibility to refer any matter
to an IHAP based on the subjective opinion of a Council officer or General Manager. If a
development application is thought to be particularly contentious or complex and does not trigger
referral to an IHAP, there are other options for local councils to deal with it. For example, peer
review of the assessment by multiple senior planners.
22. The issue of greater flexibility in referring matters to IHAPs was raised by several Councils and
IHAPs. Some stakeholders requested flexibility to allow Councils to refer additional applications
to the panel if they were of the view the matter was contentious or would benefit from the
expertise of the IHAP consideration. I consider it is appropriate for clear and certain criteria for
As outlined in the Local Panels Planning Direction – Development Applications, issued by the Minister on 23
February 2018, http://planning.nsw.gov.au/Assess-and-Regulate/Development-Assessment/IndependentHearing-and-Assessment-Panels/~/media/39E7A06B93DC46F4818E03EF5ABFD2EC.ashx
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matters to be referred to the IHAPs for consideration. There should be not be a discretion for
Council staff or Councillors to determine not to refer an issue to the IHAP. However, considering
the IHAP process provides greater expertise and independence to the consideration of DAs, I do
not see a corruption risk in providing greater flexibility to Councils to recommend more matters
to the IHAPs than the referral criteria currently allow. I am also of the view that the IHAP provides
greater transparency in decision making than other mechanisms used for dealing with contentious
applications (for example, having a matter peer reviewed by Council staff). I therefore support the
view there should be greater flexibility to refer more matters to the IHAPs and have recommended
the Minister consider amending the directions.
Recommendation 8: The Minister give consideration to amending the “Local Planning Panels
Direction – Development Applications” to provide greater flexibility for local councils to refer
additional matters to Independent Hearing and Assessment Panels for consideration.

Conflicts of interest
23. In their draft report, the IPPG report found that there was significant variance among IHAP
members, particularly community representatives, of what may constitute a real or perceived
conflict of interest. To address this concern, the Minister approved changes to the Codes of
Conduct for Local Planning Panel members and for Sydney and Regional Planning Panel members.
On 21 August 2018, the Department of Planning and Environment advised that all Council General
Managers and CEOs of the amended codes.
24. The amendments to the codes of conduct provide clarification to panel chairs and members of the
importance of declaring and addressing conflicts of interest prior to sitting on a matter. The
revised Code of Conduct for IHAPs are in Part 4 (attached at Appendix 6). They require all panel
members to sign a declaration of interest in relation to each matter on the agenda before or at
the beginning of each meeting. These declarations and any management measures put in place
are to be published on the relevant council’s website as soon as practicable. Failure to adhere to
the Code of Conduct for IHAPs is “the responsibility of councils to address. In cases of serious
breaches council has the option to remove a panel member from office (clause 16 of schedule 2
of the EP&A Act)”. 57
25. I am of the view the revised Code of Conduct for IHAPs is appropriate to ensure that members are
required to actively turn their mind to each matter on the agenda to determine if a conflict of
interest exists. As I discuss in Chapter 8, the introduction of an Ethics Unit may also assist in
relation to conflicts, as panel members can seek independent advice from the Ethics Unit.
26. Many stakeholders I met with also shared this view. In fact, it was suggested a number of times
that the same standard of transparency and accountability be applied to all key decision makers,
namely local council staff. I believe this could contribute significantly to the quality of the planning
system, considering the high percentage of applications being considered by Council staff under
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delegation. While I acknowledge these applications are generally smaller and less likely to provide
windfall gains in the event of corruption, the potential for ‘mateship or cronyism’ decisions are
probably quite high. Some stakeholders suggested that a requirement for conflict of interest
declarations for key staff decision makers should be required.
27. I note that The Minister for Local Government has publicly released the soon to be prescribed
2018 Model Code of Conduct for Local Councils in NSW. 58 Once prescribed, the new code and
associated procedures will apply to more than 45,000 staff and nearly 1,300 councillors at 128
local councils across NSW, to provide a robust framework for ethics, accountability and
transparency in NSW.
28. The new Model Code of Conduct introduces strict new requirements including:
•
•
•
•

•
•
•

Banning councillors from accepting gifts valued at more than $50
Mandatory reporting of all gifts regardless of value in the Council gift register
Councillors with a pecuniary interest cannot access Council information about the matter
Suspensions for pecuniary interest breaches will count towards the “three strikes and you’re
out” scheme introduced in 2015 where councillors face automatic disqualification when they
are suspended three times for misconduct
Councillors must declare new interests more regularly in official returns of interest lodged
with their council
Councillors must declare in official returns of interest if they are a property developer
New standards relating to discrimination and harassment, bullying, work health and safety,
behaviour at meetings, use of social media, access to information and maintenance of Council
records.

29. I am advised that a new Regulation will shortly give effect to the updated code. After the new
code and procedures are prescribed, councils across NSW will have six months to adopt a Code of
Conduct and associated procedures that meet the new requirements.
30. Given there is currently significant work underway in this area, I do not consider it necessary to
make a recommendation with respect to improve Codes of Conduct for local government
representatives and employees.

Costs and resources provided to the IHAPs
31. During the consultation process, several stakeholders raised the issue that the IHAPs did not have
their own resources and were reliant on the Council to provide appropriate resourcing.
Stakeholders also raised the issue of costs and noted that the IHAPs can be both costly and time
consuming for Councils. Some Councils in the survey results also suggested that the increase in
Council expenditure would warrant financial assistance from the Department.

https://www.olg.nsw.gov.au/strengthening-local-government/conduct-and-governance/model-code-ofconduct
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32. I note that Councils are required to provide secretariat support for their IHAPs, whereas the
Department provides secretariat support for the Regional and Sydney Panels. I have commented
on the inconsistency between the panel secretariat support in Chapter 6.
33. The Government has previously announced that it will monitor the costs of establishment and
implementing IHAPs to ensure there is no significant cost burden to Councils, and I am advised
that this monitoring is ongoing. When questioned on this issue during the Budget Estimates
Hearings, the Deputy Secretary responded that as the IHAPs have only been operating for six
months, it is “still too early to determine the net cost of operating panels. Certainly, there has not
been enough time elapsed yet to assess one of the key savings attached to panels, which is fewer
appeals to the Land and Environment Court and significantly reduced legal costs for councils that
have had those panels in place for some time, preceding the introduction of the mandatory panels.
We are anticipating that it will take some time for the full impacts to be adequately assessed”.59 I
am advised that the Department is continuing to actively monitor this issue.

Rotating panel members
34. The Operational Procedures (see Appendix 4) provide that the IHAP Chairs and any alternate chairs
are to rotate presiding over panel meetings, to ensure variable panel composition and to lessen
the risk that panel members will be subject to undue influence. As noted previously, several key
stakeholders raised the rotation of panel members as an inconsistency between the governance
procedures for Regional Panels and IHAPs. Regional Panels do not have a requirement to rotate
members. Given the Regional Panels deal with higher value development applications than IHAPs,
it was suggested by stakeholders that there be a requirement for regional panels to also rotate to
ensure consistency and reduce the potential for corruption risks.
35. Some stakeholders reported concerns in relation to the requirement to rotate panel members
due to knowledge loss and possible disruption. A key stakeholder submitted that ‘the members of
the IHAPs are shuffled to frequently, which results in inconsistent decision making. 60 Some
Councils also reported that it was costly to have rotating panel members, particularly in instances
whereby a complex matter is deferred by an IHAP and then considered by a different panel which
then needs more time to review and consider a matter.
36. As I have outlined above, while I have not examined Regional Panels in detail, I am of the view
that the Department should consider this issue when undertaking a review of the consistency
between the panels (as noted in Recommendation 4).

Appeals of IHAP decisions to the Land and Environment Court
37. The legislation provides that if a determination or decision of a Sydney district, regional planning
panel or a local planning panel (IHAP) is appealed, “the council for the area concerned is to be the
respondent to the appeal but is subject to the control and direction of the panel in connection
with the conduct of the appeal”. 61 While some IHAP Chairs report delegating this function to the
Council’s General Manager, others report that this has been a complex difficult issue to navigate,
Budget Estimates Transcript, Deputy Secretary, Policy and Communications, p.13.
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particularly in instances whereby the IHAP decision conflicts with the initial Council staff
recommendations. This is an area that I have recommended requires greater clarification and
guidance.
Recommendation 9: That the Department of Planning and Environment consider providing
greater guidance and clarity to local councils and Independent Hearing and Assessment
Panels in relation to decisions of those Panels that have been appealed to the Land and
Environment Court, including:

f)

d) Who should appear before the court
e) If Council staff appear before the court, who should instruct Council
Clarity in relation to resourcing for Independent Hearing and Assessment Panels in
court matters

Complaints in relation to IHAP members
38. On 21 August, the Department of Planning and Environment advised all Councils of an additional
pathway for complaints to be made about local planning panels. The Department’s IHAP webpage
and the Department’s complaints management page were updated to provide information on the
revised process, including an email address and telephone number that stakeholders can use to
make IHAP-related complaints.
39. When a complaint is made, the Department’s Customer Service and Complaints Management
team will register it and then direct the complaint to the relevant Council for resolution. Councils
were advised that any Code of Conduct complaint should be dealt with under the Code of Conduct
for Local Planning Panel Members, and all other complaints should be dealt with under Council’s
routine complaint management process. If the complainant is dissatisfied with the way in which
Council has handled the matter, the Department can be asked to review it.
40. All comments or complaints in relation to the government’s policies or procedures that govern
the operations of the local planning panels are managed by the Department. If allegations of
corrupt conduct, misconduct or serious waste of resources are made, the complainant will be
encouraged to approach the ICAC or the NSW Ombudsman directly. The Department will arrange
a referral where required. I am of the view that the current updated complaints mechanism is
effective, however, the Department should to continue to monitor this issue.
41. The proposed Ethics Unit, discussed in Chapter 8, while not a complaints management body,
would be well placed to review complaints and identify whether there are any consistent patterns
or themes that may suggest either further amendments to operating procedures may be required
or if there is an additional need for education for IHAPs, Councils or the community.
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7. Gaps or risks identified in relation the NSW planning system
1. As I have noted in previous chapters, the primary focus of this review has been on the
introduction and operation of the IHAPs. However, the Terms of Reference require me to
“assess the structure and governance of the planning system in NSW” and “consult with
stakeholders to identify governance issues that they feel require consideration or which risk
the integrity of the system”. Given the complexity of the planning system in NSW and the
timeframe for my review, I have not had an opportunity to examine each part of the planning
system. However, I have consulted with a wide range of stakeholders across the system,
including developers, community groups, Councils, panel members and government
representatives. Through these consultations, several issues have emerged as potentially
requiring clarification or improvements to the system. Outlined below are my findings and
recommendations on these issues.

Infrastructure Contributions
2. Significant concerns have been raised by numerous stakeholders regarding VPAs and other
methods of infrastructure contributions obtained from proponents. The concerns revolve
around inconsistencies, ambiguity of intent and uncertainty around the use of the funds
collected. Having said that, there also appears to be consensus that a form of contribution is
not only desirable but is fair if it is applied consistently and transparently for the greater good
of the community. I agree with that opinion. It is my opinion that the issue of contributions,
whether they be VPAs, SICs or otherwise, should be looked at holistically and applied
consistently across the system to ensure certainty, fairness and making sure it complies with
the strategic aim.
3. In Chapter 3, I provided a brief overview of the various infrastructure contributions in NSW.
Infrastructure contributions are an essential part of the planning system as they help fund
essential works and services for new communities including roads, open spaces, local sports
and community facilities. However, many stakeholders commented to me that the current
system of infrastructure contributions is not as coherent or as transparent as it could be.
4. While it seems there is a framework in place for each Council and within the Department to
obtain and spend infrastructure contributions, it does not seem to me that there is a standard
system for collection, monitoring or auditing contributions to ensure a fair and equitable
system. Many stakeholders reported that the amounts paid in VPAs varied widely, not just
between Councils, but also between different developments within Council areas with
seemingly no rationale or transparency as to why the amounts varied. Similarly, Councils are
required under the legislation to maintain a register for all contributions under ss7.11 and
7.12.62 However, it does not appear that contributions information is regularly audited or
monitored, or that there is any systemic auditing to ensure that infrastructure contributions
have been spent as intended.
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5. As I have discussed in Chapter 2, the Victorian Infrastructure Contribution Plan Guidelines are
comprehensive, and I am of the view a similar document would be useful in NSW. The
guidelines provide an overview of the purpose of infrastructure contributions and how they
are used. The guidelines also state that there should be clear and transparent records on the
amounts collected and what it is spent on. The “Infrastructure levies must be used for the
purpose for which they are collected, and proper financial accounts should be kept to
demonstrate this. The method for calculating and applying levies is clear and simple to
understand and the collection and use of levies is reported on regularly”. 63
6. I am of the view that it would be a valuable exercise for the Department to consider a
complete and thorough analysis of all infrastructure contributions in NSW. I am of the view
that centralised gathering of contribution data and analysis of the spending of those funds is
the first step towards a better-informed decision-making process on this issue generally. As
stated previously, a holistic approach should be considered but needs to be definitively
informed of the status quo. I have therefore recommended the Department look at
undertaking an audit and centrally gather data to enable a complete evidence-based analysis
of infrastructure contributions throughout NSW. I am aware that this is a large piece of work
that may take some time. In the interim, I have recommended that immediate steps be taken
to improve the transparency of the VPA system as outlined below.
Recommendation 10: That the Department of Planning and Environment consider
undertaking an audit of all infrastructure contributions and spending of same in NSW to
enable evidence-based decision-making on the collection and monitoring of those
contributions.

Voluntary Planning Agreements
7. One issue that was raised consistently by many of the stakeholders I met was the perception
of unfairness and lack of transparency in relation to Voluntary Planning Agreements (VPAs). A
VPA is a voluntary agreement between a planning authority (or two or more planning
authorities) and a developer, “under which the developer is required to dedicate land free of
cost, pay a monetary contribution, or provide any other material public benefit, or any
combination of them, to be used for or applied towards a public purpose”. 64
8. The legislation provides that under this agreement a developer volunteers to fund: 65
•

Public amenities and public services

•

Affordable housing

•

Transport or other infrastructure.

Infrastructure Contribution Plan Guidelines, Victorian Department of Environment, Land, Water and
Planning, October 2016, p.10.
64
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9. Contributions can be made through the:
•

Dedication of land

•

Monetary contributions

•

Construction of infrastructure

•

Provision of materials for public benefit and/or use.

10. VPAs provide important funding, as Councils have limited opportunities to raise funds needed
to deliver appropriate infrastructure to support growth and provide amenities for its local
community. Local government rates are pegged which also limits the recurrent funding
available to invest in infrastructure. As a result, Councils increasingly rely on VPAs as a way of
securing infrastructure funding.
11. Aside from the legislative framework outlined above, there are few requirements on how
parties enter a VPA and the public benefits a VPA may provide. The existing Practice Note on
Voluntary Planning Agreements was released by the Department in July 2005. The Practice
Note seeks to provide best practice guidance, but it is not legally binding and there is no
requirement for parties to have regard to the Practice Note when entering a VPA.
12. The Department developed an updated Practice Note in 2016 which was publicly exhibited
for six weeks between 4 November 2016 and 27 January 2017. The intention was to
strengthen and provide greater transparency for VPAs. Forty-eight submissions were received
from stakeholders. I am advised that the Department is currently considering how the VPA
policy framework can be improved.
13. Stakeholder feedback indicates that the current VPA system does not encourage transparent,
strategic infrastructure planning and delivery. The current system is vulnerable to corruption
as there is a perception that an uplift in land value can be bought through the VPA process.
Indeed, one stakeholder went as far as describing VPAs as a ‘legal brown paper bag.’ In
addition, many stakeholders commented that VPAs were not voluntary. Indeed, they were
almost a requirement for getting a large development approved. I am mindful that VPAs have
an important role in providing for public amenities, however, perhaps it is misleading to call
them ‘voluntary’ contributions. While the legislation states that “A planning agreement is a
voluntary agreement or other arrangement” 66, it seems to me that the Department may wish
to consider whether they should be termed simply as ‘Planning Agreements’.
14. As with any element of discretion or flexibility in planning decision making, stakeholders have
concerns surrounding the governance, probity and transparency of VPAs. While many of the
Councils that I spoke to confirmed that VPAs can be effective to provide critical infrastructure
that otherwise may not funded, almost all agreed that VPAs needed to be more robust and
transparent.
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15. I am of the view that the Department should consider issuing an updated Practice Note for
VPAs to ensure that appropriate guidance is provided to developers and Councils when
entering a VPA. As noted in their public submission, the Planning Institute of Australia urged
“the NSW Department of Planning and Environment (the Department) to draft an updated
direction or practice note dealing with principles of probity and practice for VPAs to make it
absolutely clear that there is no perception that development rights are ‘for sale’”.67 The
updated practice note can improve the use of VPAs and should seek to:
•

Underpin VPAs with proper strategic infrastructure planning, delivering on the
commitment to community to provide appropriate growth infrastructure;

•

Ensure identified infrastructure reinforces the link between public benefit and the
proposed development, and must not include additional, unrelated items sought by local
councils;

•

Prevent Council from requiring a VPA to progress a planning proposal – planning decisions
cannot be bought or sold.

16. Delivery of the VPA framework will discourage corruption in the planning system by ensuring
that the infrastructure needs of an area are identified upfront and the VPA process is
transparent to the local community. There should be no perception of either developers
purchasing additional benefits, or of Council financially benefitting from a proposal that would
otherwise not be approved. This framework should also include a requirement for reporting
on, and auditing of, where the funds from the VPAs are being allocated. This will further
ensure transparency, compliance and accountability.
17. It was suggested to me by some stakeholders that VPAs should be submitted to IHAPs for
formal endorsement before they are entered to ensure the public benefit has been clearly
articulated. While this may have the additional benefit for ensuring VPAs have been
negotiated and agreed upon in a transparent and consistent way, I am of the view that this
would create an additional burden on the newly formed IHAPs and am therefore not
recommending IHAPs act as an oversight body for VPAs. I am of the view that an updated
Practice Note should provide for appropriate clarity and transparency.
Recommendation 11: That the Department of Planning and Environment update the
Practice Note for Voluntary Planning Agreements to ensure consistency and
transparency. To ensure Councils consider the Practice Note when negotiating or
preparing a Voluntary Planning Agreement, the Minister consider issuing a Ministerial
Direction requiring Councils to have regard to the Practice Note.
Recommendation 12: The updated Voluntary Planning Agreement framework should
also include requirements for reporting and auditing where the funds are being
allocated. This will further ensure transparency, compliance and accountability.

PIA Policy Paper: Voluntary Planning Agreements (VPAs), p.1. at
https://majorprojects.accelo.com/public/47ccfa5b32e450b49df9257f9411f546/Final%20VPA%20paper%20v1
2.pdf
67
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Private certifiers
18. Building certifiers are responsible for inspecting building work at critical stages and certifying
compliance with development consent. The Building Professionals Board accredits and
regulates certifiers in NSW and is responsible for investigating complaints and taking
disciplinary action against accreditation holders.
19. In 2016, the Independent Review of the Building Professionals Act 2005 (‘the Lambert
Review’), found there was a “lack of clarity about the roles, responsibilities, functions and
accountability of private certifiers, which is clearly a major deficiency given the importance of
the role of private certifiers for the functioning of the regulatory system. There is not in place
at present a practice guide for how building certifiers should approach their function
statement and no program of audit to assess how well they are undertaking their function.” 68
Many of the stakeholders I met with agree with the conclusions of the Lambert Review that
there was a “less than ideal working relation between private certifiers and councils, at least
in the metropolitan areas of the state, with a particular problem being confusion about
respective roles in compliance and enforcement”. 69
20. I note the Government response to the Lambert Review “identified key legislative areas which
could be improved to clarify a certifier’s role and responsibilities, enhance independence,
strengthen disciplinary procedures and facilitate better coordination of certifier functions”. 70
In response to the review and following a period of consultation, the Government recently
introduced the Building and Development Certifiers Act 2018, 71 which strengthens the
certification regime by:
•

Providing for the registration of persons to carry out certification work

•

Placing certain obligations on certifiers to address indemnity and potential conflicts of
interest

•

Allowing the Secretary of the Department of Finance, Services and Innovation to take
disciplinary action against registered certifiers

•

Requiring consumers to be provided information about the role of registered certifiers
before entering into certain contracts and prevent consumers being unduly influenced
when selecting a registered certifier with respect to work carried out under those
contracts.

21. In addition to the legislative amendments, the Government has also recently released Options
Paper ‘Improving Certifier Independence’ which has been released to the public for
comments. 72
22. This Options Paper recommends three options for consideration in selecting certifiers for
development of a certain class (for example, development above three stories with a total
Michael Lambert, Independent Review of the Building Professionals Act, Final Report, October 2015, p.15.
Michael Lambert, Independent Review of the Building Professionals Act, Final Report, October 2015, p.15.
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floor area greater than 2,000 square meters and with a value of $5 million or more) that would
require the development to be subject to one of the rotation options in the paper.
23. The three options proposed in the paper are:
• The rotation scheme: This option involves establishment of an eligibility list with certifiers
who are selected at random from the list, similar to a lottery system.
• The cab rank scheme: This option involves the establishment of an eligibility list where the
next available certifier would be appointed to work on a development that met the
thresholds, similar to a cab rank.
• The time limit scheme: This option involves enforcing a limit on the amount of time a
certifier can continually work for the same client and would require the certifier to take a
three-year break from the client after a certain period.
24. While I note that several stakeholders during this review raised the potential corruption risk
in the use of private certifiers, given there has been significant recent legislative amendments
and ongoing work to examine the role of certifiers, I do not propose to make a
recommendation in relation to this issue.

Improving coordination between Government agencies and concurrence of
approvals
25. The Property Council of Australia (PCA) has identified that concurrence and referrals in
development approvals is an area that requires “coordinated reform across the country”. 73
The PCA conducted a jurisdictional analysis of concurrence and referral practices in
development approvals and was critical of all jurisdictions except Queensland.
26. Many of the stakeholders I met with outlined Queensland State Assessment and Referral
Agency (SARA) as an excellent model of a whole-of-government approach for assessing
developments, against state interests. SARA commenced in Queensland in 2013 and is a single
assessment manager and referral agency for all development applications where the state has
an interest. 74 While the Queensland system is held in high regard by industry, it is important
to note that the structure of the Queensland planning system is different to NSW, and as the
PCA notes, therefore “the answer is not as simple as replicating the SARA model across the
country”. 75
27. Concerns surrounding concurrences and referrals are clearly a long-standing. I note that in
2012, the Hon. Tim Moore and the Hon. Ron Dyer recommended the establishment of an
Assessment Facilitation Unit within the Department of Planning to ensure smooth and
efficient consideration of applications. It was recommended that “two officers from each of
Roads and Maritime Services, the Office of Environment and Heritage (one from each of the
environment protection and national parks strands) and the Office of Water are to be
seconded to the Assessment Facilitation Unit. The role of the seconded officers will be to

Property Council of Australia, Cutting the Costs: Streamlining State Agency Approvals, November 2017, p.7.
Property Council of Australia, Cutting the Costs: Streamlining State Agency Approvals, November 2017, p.25.
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obtain concurrence comments and/or conditions for development proposals being assessed
by their own organisation”. 76
28. The 2013 White Paper and draft Planning Bill expanded on the Moore/Dyer proposal and
outlined a proposal for a one stop shop to be established within the then Department of
Planning and Infrastructure. The aim of this model was to “issue a single general terms of
approval or provide advice or recommendations as if it were the agency whose advice or
concurrence was needed”.77 The proposed one stop shop was to have four key functions: 78
• Provide a single point of contact for business, industry and councils
• Ensure speedy assessment
• Ensure a consistent approach across government, resolving any conflicts between
agencies
• Drive the implementation of the referral reform toolkit and allow for reporting on a whole
of government basis on the effectiveness of implementation
29. I note that while concurrence of approvals is frustrating for applicants, it is also important to
balance the need for a quick and efficient process with a thorough consideration of an
application, for example, if there is a flood or bushfire risk or traffic concerns in relation to the
project. The PCA notes that “to focus solely on the time taken for an agency response to be
generated, however, can be misleading. Poor advice can still be given quickly and poorly
informed decisions that are made in haste can take a lot of time and effort to unravel”. 79
Therefore, the solution needs to focus on the completeness and thoroughness of the advice,
as well as the timeliness.
30. I am advised that the Government has introduced legislative reforms on integrated
development (development that requires approval under multiple Acts). These reforms are
likely to have a positive impact on the approvals process once enacted. As part of the 2017
reforms, the Government introduced “a step-in power to ensure that agency advice is
provided and that any identified conflicts are resolved in a timely manner”. 80 The intention of
the step-in power is not for the Department to take over the role of agencies. “The secretary's
step-in power is reserved for situations where, for example, an agency has not responded to
a request for advice or granted general terms of approval within statutory time frames, or
when different agencies' advice conflicts. The department's role is to facilitate the removal of
any roadblocks. The secretary would only exercise this power subject to the same assessment
considerations as agencies themselves would need to take into account”. 81 I am advised that
the Regulation is currently being drafted to activate the Secretary’s step-in power.
Tim Moore & Ron Dyer, The Way Ahead for Planning in NSW – Recommendations of the NSW Planning
System Review, May 2012, p.23.
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31. I note that there is considerable work underway to improve the process for concurrences and
referrals. I am therefore recommending that this issue continue to be monitored to allow for
a future assessment of whether the process has improved. In the next chapter, I have
recommended the Department give consideration to establishing a regular quarterly forum
as a basis for further discussion. I am of the view that such a regular forum, combined with
the policy and technological reforms underway, will work towards improving the concurrence
and referral system in NSW.
Recommendation 13: While recognising the significant work underway to improve
concurrences and referrals, I recommend that this issue continue to be monitored with a
view to the development of a transparent technological solution.

Independent Planning Commission – Merit appeal rights
32. Under the EP&A Act, the Minister for Planning or the Greater Sydney Commission may
formally ask the Independent Planning Commission to hold a public hearing on a development
application or any other planning matter at any time. If a request is made, the Commission
must hold a public hearing, it is not discretionary. If a public hearing is held, merit appeal
rights to the NSW Land and Environment Court are extinguished. The decision to direct the
IPC to hold a public hearing properly resides with the Minister and is determined on a caseby-case basis, having regard to the complexity of a matter and the level of public interest.
33. A merits review is an administrative reconsideration of a case. So, in relation to a merits review
of a planning decision, the Land and Environment Court becomes the new decision maker and
makes the decision within the same legislative framework as the primary decision maker, for
example the IHAP, the Council or other planning body. The Court will either uphold the original
decision or overturn the original decision and make a fresh determination. Merit appeals are
important as they “provide a safeguard against biased decision-making by consent authorities
and enhance the accountability of these authorities”. 82
34. Some stakeholders were of the view that extinguishing third party appeal rights “disempowers
disaffected community groups and expresses the view that it deprives the public of the benefit
of good decision-making in environmental matters and consequently serves to undermine the
integrity of the planning system.” 83 Further, I note that the ICAC has recommended on several
occasions that third party appeal rights should be expanded to improve transparency and
accountability of planning decisions. 84
35. While I note merits review is an important part of the planning system, I am also cognisant of
the benefits provided by an IPC hearing, as opposed to a court hearing. In court, the evidence
is presented in an adversarial way, and the Judge or Commissioner reaches a decision on the
evidence presented during the hearing. The Judge or Commissioner is bound to only consider
Anti-corruption safeguards and the NSW planning system, ICAC Report, February 2012, p.20.
NSW Environmental Defenders Office, Merits Review in Planning in NSW”, July 2016, p.2.
84
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that evidence. However, IPC public hearings are inquisitorial, and this means the Commission
is not bound to only consider the evidence put to it.
36. There are significantly reduced costs with an IPC hearing, particularly for the community,
when compared to the cost of court litigation. Also, there is generally a greater opportunity
for community participation at an IPC hearing, as more people have face to face contact with
the Commission than would be available in a merit appeal. The IPC hearing process results in
an independent, publicly-available report from the IPC. Unlike the court, IPC can recommend
further investigation and assessment of matters before a proposal is determined. The IPC
hearing also provides a quicker process and outcome than through the court. As the IPC is
akin to a court hearing, I am of the view that it may not be inappropriate to extinguish the
merits review process if an issue has already been before an IPC public hearing. It would seem
a waste of public resources to have a matter also reviewed by the courts once the IPC has
decided on it.
37. My view is that the decision to direct the IPC to hold a public hearing properly resides with
the Minister and is determined on a case-by-case basis, having regard to the complexity of a
matter and the level of public interest. It would be inappropriate for a Department official to
determine when a public hearing should be held.

Independent Planning Commission – secretariat support
38. The Independent Planning Commission (IPC) of NSW was established as a standalone,
independent agency on 1 March 2018.
39. The IPC Secretariat provides professional and technical support to the Commission and its
members. While the IPC is separate from the Department, the secretariat staff are in fact
Department of Planning and Environment employees. This has been raised as an issue that
impacts on the independence, both real and perceived, of the IPC.
40. Staff employed by the IPC are employed by the Department and therefore, at some stage,
may be expected to return to their home agency. This may create issues for staff, for example,
in situations where the Commission is critical of the Department. Part of the role of
professional staff at the IPC is to critically review the recommendations and reports prepared
by the Department of Planning and Environment. This can put staff at the IPC in a difficult
position, as they may not feel completely comfortable in providing frank and fearless advice
to a Department which they may not feel they are completely independent from.
41. Stakeholders noted that the IPC does not have its own resources and instead relies heavily on
the Department to facilitate numerous key functions, potentially impacting their
independence. Although IPC can engage its own experts, stakeholders commented that ‘they
rarely do so, and they rely on the Department for summary reports’. Some stakeholders
concluded that the community considers the IPC to be somewhat dependent on the
Department, creating a culture that facilitates real or perceived conflicts of interest.
20. I am of the view that it is critical to ensure the independence of the IPC, both real and
perceived. For this reason, I have recommended that the Chair of the IPC liaise with the
Secretary of the Department of Planning and Environment to clarify the independence of the
49

Commission and its staff. The Secretary and the Chair should consider entering into a
contemporary Memorandum of Understanding (MOU) to achieve that objective.
Recommendation 14: The Chair of the Independent Planning Commission continue to
liaise with the Secretary of the Department of Planning and Environment to enshrine and
clarify the independence of the Commission and its staff. The Secretary and the Chair
should consider a contemporary Memorandum of Understanding to achieve that
objective.

Technology – including access to information
42. Many stakeholders raised concern over the complexity of the NSW planning system and how
difficult it is to find and navigate the information available on various websites. Information
on the Department of Planning and Environment website does not seem to be user-friendly
or customer-focused.
43. To address this, it is envisaged that ePlanning program will improve the customer experience
of the planning system. The ePlanning program was established in 2013 to provide for the
digital transformation of the NSW planning system and to deliver services via the NSW
Planning Portal. Since that time, the program has delivered a range of capabilities for
customers and stakeholders to support the ‘investigate’ stage of the planning assessment
process and establish a significant foundation for the future digital planning environment. The
key foundation elements include the establishment of the NSW Planning Portal, the spatial
data reform initiatives including the technical specifications, improved data quality and open
access to data. A comprehensive review of the objectives and approach to the ePlanning
program undertaken in late 2017 identified opportunities to improve scope alignment,
ePlanning digital capability and the technology scalability to support ePlanning to meet its
objectives.
44. The NSW Planning Portal aims to provide both an integration and facilitation role, supporting
information and financial transactions across NSW Government agencies and providing a
consolidated, single source of truth to support planning activity across the state. This will
enable Councils to continue to maintain their responsibilities over development assessment
processes using its own systems, while providing real-time data in standardised formats to
enable visibility of planning activity to meet required data standards managed by the
Department. The portal will provide an integrated solution for State Significant Infrastructure,
State Significant Development and Complying Development Certificate applications across
NSW.
45. It may seem that the ePlanning project stalled in 2017, however, I am advised that in late
2017, ePlanning determined that a pivot was required to reflect changes in planning
legislation and recognise digitisation that had occurred across the planning system. This pivot
will see the NSW Planning Portal become a hybrid of facilitator and integrator models. I have
met with the team responsible for the ePlanning program and note the significant effort
undertaken to deliver an improved, streamlined and transparent process for development
applications in the near future. I commend the effort of the ePlanning team to date in
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developing the delivery of digital services that will transform and streamline transactions by
integrating processes and procedures. The digital transformation will assist all participants
involved in planning and development by increasing efficiency, centralising data storage and
accessibility, utilising assets and resources, decreasing time loss and optimising performance.
I have therefore recommended the team continue to be appropriately supported to continue
to implement this project.
Recommendation 15: That the Department of Planning and Environment continue to
provide appropriate support to the implementation phase of the ePlanning project.

Modification of consents
46. After a development application has been granted, the consent authority may consider a
modification to the original development approval. 85 Some stakeholders suggested that all
minor modifications, such as those involving “minor error, mis-description or
miscalculation,” 86 or with minimal environmental impact, 87 should be considered by Council
(or the equivalent consent authority). They suggest that more complex modifications which
significantly differ from the original application should be considered by the IHAP.
47. To approve a modification to a DA, the legislation requires that the consent authority (or the
Court on appeal) must be satisfied that the development to which the consent as modified
relates is substantially the same development as the development for which consent was
originally granted and before that consent as originally granted was modified (if at all). 88
48. Many of the stakeholders I met with raised the issue of modifications as a corruption risk.
Conversely, others raised the issue of obtaining modifications as being too difficult. Some
suggested there should be a “presumption against approval if significant modifications are
applied for.”
49. In view of the time limits and scope of this Review, I was not in a position to gather empirical
evidence of the status quo in relation to DA modifications. Accordingly, I do not feel I am able
to make an informed recommendation on this issue. I simply raise it as a matter that may
warrant further consideration by the Department.
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8. Improving the integrity of the system
1. My Terms of Reference require me to “identify actions, procedures or processes or steps” that
could or would:
• Improve the integrity of the system or
• Improve the visibility of the integrity of the system.
2. As such, I have made some recommendations below that I believe may improve the integrity
of the planning system.

Establishment of an Ethics Unit
3. Planning systems in all jurisdictions have at times been exposed to integrity risks. The nature
of planning, and the potential profits resulting from planning decisions unfortunately can
expose the planning system to corrupt activities. This is evident by the long involvement of
the ICAC in investigating actual or potential corrupt conduct in the planning system of NSW.
Since it was established in 1989, the ICAC has produced over 30 reports on the NSW planning
system.
4. I note the Department of Planning and Environment has taken some initiative to address these
integrity risks, with the introduction of the Manager, Ethics and Integrity role being
particularly commendable. This role has a number of core functions which ultimately oversees
the conduct of Department staff in accordance with the ethical conduct framework and its
Fraud and Corruption Prevention Plan. While acknowledging the recently establishment of the
Manager of Ethics role, I have recommended in this report that the Government consider
establishing an Ethics Unit, similar to the United Nations Ethics Divisions. The Ethics Unit
should be comprised of people who are employed to work solely on ensuring the highest
standards of integrity in the planning system. This would expand the role and resourcing
required of this crucial function. Many stakeholders that I spoke to agree this would be a
positive addition to the planning system.
5. I have seen how effective such a unit can be based on my experience with the United Nations,
where I was Director of Internal Oversight Services for the United Nation’s Relief Works
Agency. The United Nations Ethics Office was established in 2006 with the aim of ensuring the
highest standards of integrity of staff members. The Ethics Unit “is a resource for those who
seek advice before engaging in an activity, to avoid and manage conflicts of interest. By
providing clear and action-oriented advice, the office helps staff carry out their jobs
professionally and fairly...”. 89
6. In a 2010 report on the United Nations ethics function, it was noted that “As ethics offices
become entrenched in the organizations, resources devoted to conflict management would
decline. A model ethics office has a mandate, clear goals, vision, infrastructure and funding”. 90

http://www.un.org/en/ethics/
Ethics in the United Nations System, Prepared by M. Deborah Wynes and Mohamed Mounir Zahran Joint
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7. The United Nations Ethics Office offers five lines of service:
•

Confidential ethics advice

•

Ethics awareness and education

•

Protection against retaliation for reporting misconduct

•

Financial disclosure program

•

Promotion of coherence and common ethics standards across the United Nations family

8. I can see the benefit of a similar structure within the NSW planning system. Unlike the role of
the Manager, Ethics and Integrity, the Ethics Unit would not take or investigate specific
complaints against the conduct of Department staff. Rather, the unit’s aim would be to
provide pre-emptive advice on corruption risks within the system. The unit could also consider
issues of perceived or actual conflicts of interest and provide advice or recommendations on
whether a conflict exists and give advice to mitigate or manage conflicts. The unit would
systematically and regularly inspect codes of practice and existing frameworks to ensure
compliance. It would also provide an opportunity to ensure the Department is aligned with
the NSW Public Service Ethical Framework which suggests that “Agencies need to assess their
current systems, policies, work practices, procedures and employee behaviours to ensure they
align with the objective, values and principles of the Ethical Framework”. 91
9. I have considered whether this unit should be located within the Department, or with an
external body. My experience with the UN has illustrated that an Ethics Division can form a
strong educative role and provide invaluable advice and guidance to those involved in the
system. However, it is also important that there the unit has an appropriate level of
independence. I note that under sections 25 and 30 of the Government Sector Employment
Act 2013, Department Secretaries and Agency Heads are appropriately responsible for the
general conduct and management of their Department or Agency in accordance with the core
values of the Ethical Framework. I am therefore of the view that it is appropriate for the Ethics
Unit to be established within the Office of the Secretary within the Department of Planning
and Environment, reporting directly to the Secretary. To ensure Department cooperation with
the unit, it is recommended that the unit be led by an appropriately senior person, for
example, at the Executive Director level. It would be, in essence, an evolution of the recent
initiative establishing the position of Manager of Ethics.
Recommendation 16: The Department of Planning and Environment establish an Ethics
Unit, similar to the United Nations Ethics Divisions, which reports directly to the
Secretary of the Department.

NSW Public Service Commission, ‘Behaving Ethically: A guide for NSW government sector employees’,
October 2014, p.106.
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Planning System Cooperation
10. My Terms of Reference require me to “consider the interactions between the NSW planning
system’s governance and agencies, other government agencies, and other levels of
government”. It has become clear from my consultation with several stakeholders and
industry groups that engagement is lacking between the Department of Planning and
Environment and other critical departments. There does not appear to be a regular systematic
forum for agencies to meet and share ideas and learnings. While noting that some interagency
forums exist, I am of the view that there could be regular quarterly forums between senior
representatives from the Department and related government agencies at both a state and
local level.
11. Such regular engagement between agencies would assist in streamlining the concurrence
approvals, as mentioned in the previous chapter, as well as contributing significantly in
knowledge sharing and cooperation between all sectors of the NSW planning System.
Recommendation 17: While noting that some interagency forums exist, that the
Department of Planning and Environment give consideration to the establishment of a
regular quarterly forum for CEOs as a basis for strategic issues and policy discussions of
planning related issues.

Registration or accreditation of Planners
12. The 2013 White Paper, A New Planning System for NSW, explored the concept of planning
culture in NSW, recognising that ‘planning is a vehicle which cannot be fixed by only looking
at the engine. You need to change the way the machine is driven. 92 One of the key points
raised in the white paper considered the need for an increase in skills, resources, training and
development within the NSW planning system.93
13. Several stakeholders queried whether Planners should be registered and certified in line with
other similar professions, such as architects. The Planning Institute of Australia (PIA) is of the
view there is a “lack of recognition, vigour and value of the skills planners bring to the
profession”. 94 Many stakeholders raised the issue that there is no accreditation process for
planners in Australia and that no formal qualifications are required to call oneself a ‘planner’.
While there are many highly skilled and qualified planners in the system, there are other
planners with no formal qualifications at all. The PIA recommends the “Government look to
implement changes to ensure qualified planning professionals who have proven their
competency are installed in (at least) all the planning related decision-making positions across
State and Local Government’. 95 PIA argue this will improve transparency, community
confidence in the planning system, lift the standards of advice and decision making and
provide a better recognition for planning professionals.
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14. I understand this has been raised in previous forums, for example, in a 2012 report the ICAC
noted that “an individual employed as a government planner need not have a town planning
degree or equivalent. Furthermore, planners are not required to undertake continuing
professional development to maintain, develop or increase their professional competence.
This is inconsistent with other professions”. 96 The ICAC recommended a scheme be introduced
requiring planning practitioners to participate in continuing professional development in
order to “maintain the professional competency and standards of planners and safeguard
their professional status by demonstrating that they are suitably qualified. 97
15. The Hon. Tim Moore and the Hon. Ron Dyer in their 2012 report noted that “Planners, like
many other professions, must keep abreast of changes in society and knowledge. In this
regard, we recommend that continuing professional education be made compulsory for
council and State government professionals involved in the planning process”. 98 In the 2015
independent review of the Building Professionals Act by Michael Lambert, “the accreditation
of town planners was proposed by a number of organisations as a way of ensuring appropriate
expertise was available to be applied to the assessment of whether the CC met the
development consents.” 99 Mr Lambert recommended in his report that “It is proposed that
BPB allow for the accreditation of town planners who building certifiers can draw on for expert
advice.” 100 However, I note the Government did not support the recommendation at that
time as a case for accreditation of town planners.
16. A key benefit of requiring Planners to be registered and accredited would include the
requirement to adhere to an industry Code of Conduct with appropriate sanctions or
consequences for non-compliance. I note that South Australia is currently consulting on a new
“Accredited Professionals Scheme” which is a key arm of the new planning system created
under the South Australian Planning, Development and Infrastructure Act 2016. Under the
proposed new Scheme, “planning and building professionals who are involved in assessing
development applications will be expected to maintain minimum standards of professional
practice and produce evidence that they are sufficiently qualified to make key decisions at
certain levels”. 101 Accredited Professionals will be registered in a central database and “will
be required to hold all necessary insurance, comply with an Accredited Professionals Code of
Conduct, participate in annual compliance checks and undertake specified units of Continuing
Professional Development.” 102 The public consultation in South Australia was open until 17
October. It will be instructive to examine the submissions and the final South Australian
scheme as a potential model for a similar scheme in NSW.
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Recommendation 18: That the Department of Planning and Environment monitor the
development of the South Australian scheme in relation to accreditation of Planners and
review in twelve months’ time the desirability of progressing a similar scheme in NSW.

Approvals of major infrastructure commitments
17. During my consultations some key stakeholders suggested there is a lack of transparency
surrounding State Significant Development. As mentioned in the White Paper and the
Dyer/Moore review, public confidence in the planning system “has been eroded by the
perception that politics can determine decision making, and a lack of community confidence
in the integrity of the planning system over decisions about larger developments”.103 This
issue was also highlighted in the August 2018 Legislative Council Committee report on the
Windsor Bridge replacement project. 104 The Windsor Bridge report recommended that “the
NSW Government, in developing proposals for significant capital works, identify and
implement an appropriate mechanism through which to communicate the justification and
need for such projects to foster community trust and promote transparency”. 105
18. The report also noted that “the NSW Government has committed to a significant portfolio of
capital works in recent years, some of which have been the subject of community concern,
opposition or misunderstanding. It is incumbent on the government to better communicate
the justification and need for such projects to foster community trust and promote
transparency.” 106 It seems from this report and the stakeholder consultation that this is an
area that could do with some improvements.
19. In view of this issue having been identified in two previous reviews, and the significance of
this issue affecting public perception of major projects, I believe consideration should be given
to ensuring that the approval of major projects be given in principle and also the subject to an
appropriate planning approval process.
Recommendation 19: That consideration be given to enshrining the principle that major
infrastructure commitments should be approved in principle, but be subject to
appropriate planning approval.
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State Significant Development
20. I note that a recent independent review of the Department’s assessment reports for State
Significant Developments by Lisa Corbyn made several recommendations to improve the
assessment process. 107 The Department has accepted all the recommendations in the report
and have provided a summary of reforms and actions to improve the assessment of state
significant projects including:
• Statutory reforms – the EP&A Act amendments provided that from 1 July 2018 all decision
makers are required to publicly notify the specific reasons for the decision, and
importantly, how community views have been taken into account in making the decision.
• Guidelines - The Department is currently drafting a series of guidelines known as the ‘EIA
Improvement Project’ which is intended “to drive earlier and better engagement with
affected communities, to improve the quality and consistency of all assessment
documents including environmental impact assessment documents, and to ensure these
documents focus on the matters with the greatest potential impact and of greatest
concern to the community”. 108
• Consultation and Engagement - in addition to the formal statutory consultation
requirements, the Department advises that “senior Departmental staff will continue to
undertake site visits and meet with landowners and community groups for all new State
significant projects”. 109
21. I am of the view that the Department is heading in the right direction to improve public
communication on major infrastructure developments and this will enhance community trust
in the planning system. To improve this process, I note the Department recently released its
Community Participation Plan for community consultation.110 In its draft form, the plan
indicates the Department’s objectives for community engagement, the approach it will take
to achieve these objectives, as well as the required exhibition timeframes. While this is still in
its draft stage, it appears to be an effective initiative in addressing the shortcomings
surrounding community participation on State Significant Developments.

Creating a positive planning culture
22. I note there has been a significant effort led by the Secretary in relation to enhancing the
culture and accessibility of the Department, and I recommend that these efforts are continued
and supported.
23. A key focus of the proposed 2013 reforms was to make the planning system in NSW “simpler,
more certain, more strategic and performance based, working within a positive planning
culture. Decision making under the new system will be transparent and accessible, with
people, businesses and organisations having the choice to be fully engaged in the decisions
Corbyn, L., Independent Review of Department of Planning and Environment Assessment Reports, 25 August
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that shape their local area and economies. Strategic planning will be fully integrated in land
use planning decisions.” 111 The White Paper made several recommendations to improve the
culture with the planning system, including “monitoring and reporting on the actions for
culture change and lessons learnt on an annual basis, to provide a report card on the health
of the culture of the NSW planning system”. 112 I consider this to be an excellent idea. I am of
the view it could be a function undertaken by the new Ethics Unit that I have recommended
above, if established.
24. No matter how well-designed, a planning system cannot efficiently achieve its outcome
without an appropriate culture. 113 Despite the reforms in recent years, many stakeholders
report that the current planning system is overly adversarial and does not have a ‘positive
planning culture’ and is not appropriately engaging the community in planning decisions. The
Productivity Commission has reported “that consultation on development strategies is viewed
by communities in several jurisdictions as ‘superficial window dressing’” 114 which contributes
to community resistance to development proposals. This view aligns with the feedback I
received from many key stakeholders.
25. Commendably, the Department has taken several initiatives to address cooperation both
internally and throughout the community. For instance, 2018 was named the Year of
Communication, a year-long campaign to improve the way the Department communicates
both internally and with stakeholders. Many Department employees nominated themselves
as communication champions, to help facilitate this initiative both internally and externally. I
am advised that the endeavour has, thus far, proven to be extremely successful internally.
Research shows that 80 per cent of staff surveyed in August claimed they are consequently
more aware of the importance of good communication, and 60 per cent implementing skills
they have subsequently learned.
26. The initiative has also proven successful with respect to external engagement. Community
consultation sessions increased by 73 per cent, while responses to the Department’s surveys
increased by 93 per cent compared to 2017. In 2018 thus far, the Department facilitated 144
external engagement sessions with 7326 attendees. In addition, the Department has also
delivered a number of crucial community awareness campaigns, namely the Summer Helpful
Hints Campaign and the Energy Affordability Campaign.
27. While it is clear to me that the Department has made significant efforts in improving the
culture within the NSW planning system, specifically in relation to communication and
collaboration, I believe it is important that these initiatives continue.
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APPENDIX 1 – Terms of Reference
Terms of Reference
Introduction
The governance of decision making within the planning system has undergone significant
improvements over the last few years including strengthening the role of the Independent
Planning Commission, the introduction of local planning panels and the most significant
review of the Environmental Planning and Assessment Act 1979 (EP&A Act) since its inception.
It is timely following these rereview the integrity of decision making and undertake a holistic
review of governance across the planning system in order to:
• Confirm that the recommendations of the 2018 review of the IHAP framework are
being implemented; and
• Identify areas for improvement to ensure best practice against international
standards, including in interactions between levels of government.
The Review is to inquire into and make recommendations in relation to the decision-making
governance framework in the New South Wales Planning system.
The Review is to:
1. Assess the structure and governance of the planning system in NSW;
2. Consult with stakeholders and identify governance issues that they feel require
consideration or which risk the integrity of the system;
3. Consider interstate and overseas planning and other administrative systems to ensure
that relevant best practice options are considered for inclusion in New South Wales;
4. Consider the interactions between the NSW planning system’s governance and
agencies, other government agencies, and other levels of government;
5. Consider technological solutions to governance challenges;
6. Identify actions, procedures, processes or steps that could or would:
• Improve the integrity of the system; or
• Improve the visibility of the integrity of the system.
7. Consider any other matters that the Reviewer reasonably considers should be
included and that is not otherwise dealt with in the above
The Reviewer is to provide:
•
•

An interim report to the Secretary by 30 September 2018; and
A final report by 30 November 2018.
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APPENDIX 2 – Consultations
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

19.
20.
21.
22.
23.
24.
25.
26.
27.

Professor Mary O'Kane, Chair of the NSW Independent Planning Commission
Anna Summerhayes, Counsel assisting the NSW Independent Planning Commission
Tim Hurst, Chief Executive, Office of Local Government
The Hon. Justice Brian John Preston SC, Chief Judge, Land and Environment Court
Lucy Turnbull AO, Chief Commissioner, Greater Sydney Commission
Sarah Hill, CEO, Greater Sydney Commission
Tony Recsei, ‘Save our Suburbs’
David Shoebridge, Member of the Legislative Council
David Morris, Chief Executive Officer, Environmental Defenders Office
Rachel Walmsley, Policy and Law Reform Director, Environmental Defenders Office
Nari Sahukar, Senior Policy and Law Reform Solicitor, Environmental Defenders Office
Steven Head, General Manager, Hornsby Shire Council
James Farrington, Planning Division Manager, Hornsby Shire Council
Mr Pickles, Hornsby Shire Council
Michael Edgar, General Manager, The Hills Shire Council
David Broyd, Planning Institute of Australia
Jenny Rudolph, Planning Institute of Australia
Independent Hearing and Assessment Panel Chairs:
• David Lloyd
• Julie Walsh
• Richard Pearson
• Marcia Doheny
• Paul Stein
• Mary-Lynne Taylor
Better Planning Network (Sue Ingham, John Sutton, Terese Doyle)
Clr Darcy Byrne, Mayor, Inner West Council
Denise Watson, Inner West Council
John Warburton, Deputy General Manager, Inner West Council
Giselle Tocher and Anthony Pedroza, Independent Commission Against Corruption
Aaron Gadiel, Planning and Environmental lawyer, Mills Oakley
Mr Michael Daley, Member of the Legislative Assembly, Member for Maroubra, Shadow
Minister for Planning and Infrastructure
Chris Johnson, CEO Urban Taskforce Australia
Urban Taskforce members (group consultation) including:
• Dominic Sullivan (PAYCE)
• Gavin Carrier (VIG)
• David Tierney (TITFA),
• Annie Manson (UTF)
• Stephen McMahon (Macarthur Development)
• Gerry Beasley (Walker)
• David Tanevski (KWC)
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28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

• Sarkas Nassif (Holdmark) (UTF)
• Matthew Lennartz and Walter Gordon (Meriton)
Shaun McBride, Chief Economist, Local Government NSW
Kylie Yates, Director Advocacy, Local Government NSW
Clr Linda Scott, President Local Government NSW, Councillor City of Sydney
Liza Booth and Chris Drury, Law Society NSW
David Johnson (IHAP panel member and former PAC Commissioner)
David Farmer, General Manager, Wollongong Council
Andrew Garfield, Director, Planning and Environment, Wollongong Council
The Hon (Rob) Robert Stokes, MP Minister for Education (former Minister for Planning)
Mr Ron Hoenig, Member of the Legislative Assembly, Member for Heffron
Georgina Woods, Lock the Gate
Jackie Kirby, Sister Jocelyn Kramer and Father Paul Maunder, Scenic Hills Association
Monica Barone, Chief Executive Officer, City of Sydney Council
Graham Jahn, Director of Planning, Development and Transport, City of Sydney Council
Anthony Lenehan, General Council, City of Sydney Council
Elliot Hale and Sam Stone, Urban Development Institute of Australia
Sydenham to Bankstown Alliance (Peter Olive, Anne Nolan, Barbara Coorey and Karen
Campbell).
Warwick Giblin, Managing Director, OzEnvironmental Pty Ltd.
Jane Fitzgerald, NSW Executive Director, Property Council of Australia
Alan O'Toole and Jonathan Harris (representatives from Helensburgh land action groups).
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APPENDIX 3 – Local Planning Panel Directions – Development
Applications
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APPENDIX 4 – Local Planning Panels Direction – Operational
Procedures
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APPENDIX 5 – Independent Hearing and Assessment Panels – Best
Practice Meeting Procedures
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APPENDIX 6 – Code of Conduct for IHAPs
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APPENDIX 7 – Council Survey Data
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