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Entity giving the Undertaking

This undertaking is given to the Secretary of the Department of Planning, Housing and
Infrastructure (‘Secretary’) by Whitton Family Investments Pty Ltd (ACN 607 249 132), for
the purposes of section 9.5 of the Environmental Planning and Assessment Act 1979 (NSW)
(‘EP&A Act).

Ms Jodie Renai Foster is the Sole Director of Whitton Family Investments Pty Ltd
(‘Company’). The Company has issued 12 ordinary shares, held equally by Ms Foster and
Mr Scott Andrew Whitton (each holding 6 shares, beneficially and fully paid). Ms Foster's
contact details are as follows:

(a) Telephone: 0423326998
(b) Email: jofoster78@hotmail.com
(c) Address: 1166 Terranora Road, North Tumbulgum

The Company is the registered proprietor of Lot 13 in DP 755740, otherwise described as
1166 Terranora Road, North Tumbulgum (‘Property’).

Background

Background to the Development

Tweed Shire Council ("Council’) alleges that the following development was carried out on
the Property:

(a) Construction of a shed, with an approximate total floor area of 1,728m?
(‘Structure’).

(b) Use of the Structure for the purposes of an ‘animal boarding or training
establishment’ within the meaning of those terms as defined by the Tweed Local
Environmental Plan 2014 (‘'TLEP’).

(collectively, the ‘Development’)
The Development was carried out on the Property by the Company.

In or about February 2023, the Company entered into arrangements for the design,
fabrication and delivery of a large shed structure to be erected on the Property.

Construction of the Structure commenced in or about early July 2023. By the end of July
2023, the external components of the Structure were substantially complete, with internal
works ongoing.

On 19 July 2023, a Council investigation officer first became aware of the construction of the
Structure and made contact with Mr Scott Whitton, a shareholder of the Company, regarding
the works.

On 25 July 2023, Council officers attended the Property and carried out an inspection. At
that time, the Structure was substantially complete externally, with internal works continuing,
including preparation for concrete slabs and associated fit-out.

On or about 25 July 2023, Council issued a stop work order in respect of the Structure.

Despite the issuance of the stop work order, further works continued on the Structure in the
period following that inspection, including:

(a) construction and installation works observed in August 2023; and

(b) additional works, including concreting and internal building works, observed in October
2023.

The Structure was erected for the purposes of an “animal boarding or training
establishment” within the meaning of that term in the Tweed Local Environmental Plan 2014,
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including for the training, housing and management of horses and associated agricultural
activities on the Property.

The Structure has not been used as an animal boarding or training establishment.

Annexure A to this Undertaking is a site plan identifying the location of the Structure on the
Property.

The Alleged Contraventions

The Council alleges that the Company committed an offence against the EP&A Act, being
the carrying out of the Development listed above on the Land, without obtaining
development consent under an environmental planning instrument (‘Alleged Conduct).

The Alleged Conduct contravened the EP&A Act, as:

(a) Section 4.2(1)(a) states that if an environmental planning instrument provides that
specified development may not be carried out except with development consent, a
person must not carry out development on land to which the provision applies
unless such a consent has been obtained and is in force;

(b) The Development was carried out without development consent contrary to the
provisions under section 4.2(1)(a) of the EP&A Act, and the Company was aware
of the need for consent for the Works; and

(c) Carrying out the Development without development consent, which the Company
intentionally did, gives rise to an offence pursuant to section 9.51 of the EP&A Act.

(‘Alleged Contraventions’)

The Company acknowledges that undertaking the Development without first obtaining
development consent constitutes a contravention of section 4.2 or section 9.51 of the EP&A
Act, or both.

The Company offered this Undertaking to Council.

Response to the Alleged Contraventions

The Company acknowledges the community impacts which arise from breaches of the
EP&A Act, including harm to the regulatory scheme which establishes an orderly method for
the obtaining of planning approvals prior to carrying out development.

The Company acknowledges that development carried out without consent does not
undergo prior impacts assessment which would allow for avoidance or mitigation of those
impacts.

Applications were lodged with Council by the Company to attempt to regularise the
Development. These applications were refused by the Land and Environment Court on 9
December 2025 (see Whitton Family Investments Pty Ltd v Tweed Shire Council [2025]
NSWLEC 1858 (‘Judgment’)). The Land and Environment Court refused the development
application, dismissed the appeal against the Development Control Order, and refused the
building information certificate. The Court did not make a separate remediation order in the
judgment. As a consequence of the judgment, the existing Development Control Order
remains operative and requires the Company to demolish or remove the unauthorised works
identified in that Order, and thereafter to carry out remedial works to stabilise, restore and
revegetate the affected land to its prior condition.

As a consequence of the judgment, the Company is required to demolish the Structure and
to restore the land.

The Company undertakes not to commit like conduct on the Property in the future.
Commencement of this Undertaking

This Undertaking comes into effect when:

(a) This Undertaking is signed by Council; and
(b) This Undertaking is signed by the Company; and
(c) This Undertaking so executed is signed by the Secretary or his/her delegate.



(‘Commencement Date’)

Undertaking
The Company undertakes for the purposes of section 9.5 of the EP&A Act that it will do the

following:

(a)

(b)

(c)

(e)

()

(9)

(h)

The Company will pay a financial contribution to Council in the amount of
$100,000.

The contribution in paragraph 4.1(a) is agreed by the Company and Council to
constitute a financial penalty equivalent, and is to be applied by Council for the
purposes set out in paragraph 4.1(c).

The contribution in paragraph 4.1(a) will be applied by Council to fund a public
education and compliance program within the Tweed Shire. The contribution will
be applied to a targeted, one-off public education program designed to address
the proliferation of unauthorised and unlawful development within the Shire
(Program). The Program will focus on industry participants (including builders,
shed suppliers, pool builders, earthworks contractors, certifiers, and planning
consultants) and, subject to finalisation, may also extend to the broader
community. It will involve the development of a dedicated campaign webpage,
preparation of targeted guidance materials and case studies, engagement of a
graphic designer to produce supporting content, delivery of an industry launch
event, and a coordinated communication campaign. The Program is a discrete
initiative funded by the contribution and is not part of Council’s ordinary regulatory
or compliance functions. It is intended to deliver tangible community and
environmental benefits by improving awareness of approval pathways and
regulatory requirements, increasing engagement with Council guidance materials,
and reducing the incidence of unauthorised development and its associated
impacts over time.

The program referred to in paragraph 4.1(c) is directed toward industry sectors
commonly involved in carrying out development, including (without limitation)
builders, shed suppliers, pool builders and earthworks contractors, and is intended
to:

(i) promote awareness of planning approval requirements under the Environmental
Planning and Assessment Act 1979 (NSW);

(i) improve understanding of compliance obligations; and
(iii) reduce the incidence of unauthorised development within the Tweed Shire.

Council will maintain appropriate governance arrangements in respect of the
expenditure of the contribution, including maintaining records of how the funds are
applied.

Council will, within 6 months after receipt of the contribution, provide a written
report to the Secretary outlining:

(i) the manner in which the contribution has been applied; and

(i) the public benefit outcomes achieved or intended to be achieved by the
program.

Council confirms that it is not aware of any actual or perceived conflict of interest
in accepting and applying the contribution for the purposes described in this
clause.

The Company will pay a financial contribution to Council in the amount of
$100,000 to cover the Council's legal costs incurred in connection with the
proceedings and associated enforcement action.

The contribution in paragraph 4.1(a) is to be paid in ten (10) instalments of
$10,000 on the following dates:
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(k)

(1

(m)

(n)

(i) $10,000 within 1 day of the Commencement Date;

(i) $10,000 within 30 days of the Commencement Date;
(iii) $10,000 within 60 days of the Commencement Date;
(iv) $10,000 within 90 days of the Commencement Date;
(v) $10,000 within 120 days of the Commencement Date;
(vi) $10,000 within 150 days of the Commencement Date;

(vii) $10,000 within 180 days of the Commencement Date;
(viii) $10,000 within 210 days of the Commencement Date;
(ix) $10,000 within 240 days of the Commencement Date; and
(x) $10,000 within 270 days of the Commencement Date.

The contribution in paragraph 4.1(h} is to be paid in ten (10) instalments of
$10,000 on the same dates.

The contributions in paragraph 4.1(a) and (h) will be deposited into the following
nominated account:

Institution: Commonwealth Bank

Name: Tweed Shire Council General Fund
BSB: 062 580

Account: 00000048

Within 30 days of the Commencement Date, the Company will pay the Department
of Planning, Housing and Infrastructure the sum of $1,000 for legal costs
associated with accepting this Undertaking (‘Departmental Costs’).

The Departmental Costs will be deposited into the following nominated account:
Institution: Westpac
Account Name: DPHI-Planning
BSB:032-001
Account Number 114 428

Within 7 days of paying the Departmental Costs, the Company must email the
Director of Compliance - Regions at the Department
(compliance@planning.nsw.gov.au) and Council that payment has been made and
provide a copy of the relevant bank transfer confirmation, transaction receipt or
other documentary evidence of payment.

The Company will implement the following regime to satisfy the Council that the
undertakings have been complied with:

(a)

(b)

(c)

(d)

Within 7 days of making each payment required by paragraphs 4.1(a) and 4.1(h),
the Company must provide to the Council written notice of payment, together with
copies of the relevant bank transfer confirmation, transaction receipt or bank
statement evidencing the payment.

Within 7 days of paying the Departmental Costs under paragraph 4.1(l), the
Company must email the Director of Compliance - Regions at the Department
(compliance@planning.nsw.gov.au)and the Council written notice of payment,
together with copies of the relevant bank transfer confirmation, transaction receipt
or bank statement evidencing the payment.

The Company must comply with the demolition and restoration requirements
imposed by the Development Control Order referred to in clause 2.

Within 7 days after completion of each agreed stage of demolition and restoration,
if staging is agreed in writing between the parties, or otherwise within 7 days after
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(f)

(@

completion of the demolition and restoration works required by the Development
Control Order, the Company must provide to the Council:

(i) written notice identifying the stage said to have been completed, if relevant;
(i) dated photographs showing the relevant works;

(iii) copies of any contractor invoices, disposal receipts, certificates, or other
documents reasonably available to the Company evidencing completion of that
stage; and

(iv) any further information reasonably requested by the Council for the purpose of
verifying compliance.

The Company must give the Council and its authorised officers reasonable access
to the Property, on reasonable notice, for the purpose of inspecting and verifying
completion of demolition and restoration works required by the Development
Control Order.

Following receipt of the material referred to in paragraph 4.2(d), the Council may
inspect the Property and, if satisfied that the relevant stage has been completed in
accordance with the Development Control Order or in accordance with an agreed
arrangement, provide written confirmation to the Company within 7 days of the
relevant inspection.

Upon completion of all demolition and restoration works required by the
Development Control Order, the Company must provide written notice of
completion to the Council and the Department, together with a final bundle of
photographs and supporting material evidencing completion.

If, following inspection, the Council is satisfied that the demolition and restoration
works required have been completed, the Council will provide written confirmation
of that fact to the Company and may provide a copy of that confirmation to the
Department.

The Company acknowledges that the reporting, inspection and confirmation
processes in this clause are intended to create an auditable record of compliance
with this Undertaking and with the demolition and restoration obligations referred
to in clause 2.

Acknowledgements

The Council acknowledges:

(@)

(b)

Once this Undertaking has been signed by the Secretary or his/her delegate and
the first instalment payable under paragraphs 4.1(a) and 4.1(h) is paid by the
Company, it will withdraw Land and Environment Court Proceedings No
.2025/222355 against the Company; and

The withdrawal of the Proceedings will be with no order as to costs.

The Company acknowledges:

(@)

(b)

The Department will make this Undertaking publicly available including by
publishing it on the Department’s public register of section 9.5 undertakings on its
website, and will refer to it in media or publications; and

This Undertaking in no way derogates from the rights and remedies available to
any other person arising from the Alleged Contraventions.



Signed:
@

Name:

Jodie Renai Foster, Director

Date: 0’(02[0

The Council has negotiated the Undertaking with the Company in relation to the Council’s
functions under the EP&A Act and recommends that the Secretary accept the Undertaking

Signed: A/ A/
Name: Naomi Searle
Position A/ General Manager
Date:

io/b/Zb

Accepted by the Secretary of the Department of Planning,-Housing and Infrastructure
pursuant to Section 9.5 of the Environmental Planning and Assessment Act 1979 (NSW)

Signed:

Name: Madeleine Thomas

Position A/ Deputy Secretary, Development
Assessment and Sustainability, NSW
Department of Planning, Housing and
Infrastructure

Date:

18/06/2026
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